


LITIGATION ARISING OUT OF BUSINESS RELATIONS 


Groundwork for the Law Suit EDWARD E. LYNN 


Venue, Process and Parties in Business 
Litigation RICHARD W. McLAREN 


Procedure Before Trial JOHN R. PORTER 


Breach, Repudiation and Damages in 
Contract Litigation RICHARD J. FALETTI 


STUDENT NOTES AND COMMENTS 


VOLUME 1954 WINTER NUMBER 4 








The SPRING, 1955, Issue of ” 
The University of Illinois 


Law Forum 


WILL PRESENT a Symposium on 


LABOR RELATIONS 


I. 
II. 
Ill. 
IV. 
V. 
VI. 
VIL. 


Jurisdiction in Labor Relations........ Russell N. Sullivan 
Representation Proceedings.......... Robert L. Broderick 
Duty to Bargain in Good Faith.......... Leon M. Despres 
Unfair Labor Practices............... Owen Fairweather 
Suits Under the Act. .Edward B. Miller and Willis S. Ryza 
RE RN EW i sks cx cceesccsencvasecs Alfred Kamin 
Technique of Labor Management 

re rer ere rT William G. Caples 





The SUMMER, 1955, Issue 


WILL PRESENT a Symposium on 


THE INTERNAL REVENUE CODE OF 1954 


I. 


Il. 
II. 
IV. 


V. 
VI. 


Business Income, Expenses and Accounting 


RED Sapna renin enwenk este xdCaseneoeeies Paul Freter 
Copltal TOMO... ones ce eesccsseaes Winfield Durbin 
Life Insurance and Annuities.............. C. Ives Waldo 
Taxation of Income of Trusts and 

re er ne reer William Stevens 
Provisions Governing Partnerships....... J. Nelson Young 
Provisions Governing Corporations.......... John Pennell 





The FALL and WINTER, 1955, Issues 


WILL PRESENT a Symposium on 


CURRENT REAL ESTATE PROBLEMS 

















UNIVERSITY OF ILLINOIS 


Law forum 


PUBLISHED BY THE COLLEGE OF LAW, UNIVERSITY OF ILLINOIS 








Joun E. Carpaet, Editor Joy Hucues, Associate Editor 


Editorial Advisory Board 


Avsert J. Harno, Cuartes H. Bowman, Epwarp W. Creary, J. G. THomas, 
Wiiuram D. WarrEN 


Council of Practicing Lawyers 
Henry Driemeyer, East St. Louis; Joun J. Fatsster, Chicago; Wituiam N. Happap, 
Chicago; Greorce W. Howarp, Jr., Mt. Vernon; Ricnarp M. Keck, Chicago; Joun 
Mann, Chicago; Frank E. Maynarp, Rockford; Joun T. Rearpon, Quincy; TIMOTHY 
W. Swain, Peoria. 


VOLUME 1954 WINTER, 1954 NUMBER 4 








CONTENTS 


LITIGATION ARISING OUT OF BUSINESS RELATIONS 


Pace 
Groundwork for the Law Suit................... Edward E.Lynn = 533 
Venue, Process and Parties in Business 
RU iy sha Cane narente asians) Richard W. McLaren 557 
Procedave Before Trial. .... ....... 60. cscccccccceves John R. Porter 587 
Breach, Repudiation and Damages in Contract Litigation— 
Legal and Economic Theory............... Richard J. Faletti 615 
a reer ee nee er eee TT ery e 663 





Views expressed in articles published in this periodical are to be attributed to their 
authors and not to the periodical, its editors, or the University of Illinois. 





Published Quarterly 
Subscription price, $3.50 per Volume $1.00 per Number 





Entered as second class matter April 12, 1949, at the Post Office at Oriel Illinois, 
under the act of March 3, 1879. Office of deca 5m 315 Altgeld 
University of Illinois, Urbana, Illinois 


Copyright 1955, by University of Illinois 











Do you 
Have 
These 
Books 

in your 
Collection? 


All books are sold 
complete 

with latest 
supplementary 


material 


Write for Prices 
and Terms 


CALLAGHAN 


6141 N. Cicero Avenue >> 





Callmann Law of Unfair Competition and Trade- 
Marks. 2nd edition, 5 vols. 


Cyclopedia of Federal Procedure. 3rd edition, 20 vols. 
Cyclopedic Law Dictionary. 3rd edition 

Federal Rules Service. 

Federal Rules Digest. 2 vols. 

Fitch Abstracts and Titles to Real Property. 2 vols. 


Fletcher Corporation Forms Annotated. 3rd edition, 
5 vols. 


Fletcher Cyclopedia Corporations. (Permanent Edi- 
tion) 20 vols. 


Goldstein Medical Trial Technique. 

Goldstein Medical Trial Technique Quarterly. 
Goldstein Trial Technique. 

Maloy Legal Anatomy and Surgery. 

Maloy Medical Dictionary for Lawyers. 2nd edition 


McQuillin Municipal Corporations. 3rd edition, 20 
vols. 


Mertens Law of Federal Income Taxation. 12 vols. 
Nadler the Law of Bankruptcy. 


Negligence and Compensation Cases Annotated. 3rd 
Series 


Nelson Divorce and Annulment. 2nd edition, 3 vols. 
Nichols Annotated Forms. 2nd edition 

Nichols Cyclopedia of Legal Forms Annotated. 9 vols. 
Tiffany Real Property. 3rd edition, 6 vols. 





& COMPANY 


Chicago 30, Illinois 


OUUAGiiay 


Na 











University of Illinois 


COLLEGE OF LAW 


THE COLLEGE OF LAW of the University of Illinois is a member of the 
Association of American Law Schools and is on the list of approved law schools 
of the American Bar Association. In common with the nation's better law 
schools, it has long met and exceeded the requirements and standards of both 
agencies. 


The primary purpose of the College is to train men and women for the 
practice of law. Training for this purpose has proved its value also to those 
who become judges, legislators, and teachers of law and for administrators 
in government and private business. The College aims to maintain a program 
which will prepare men and women for any of these callings, and which will 
assist them in becoming leaders in public thought and in community service. 


The College of Law offers a three-year curriculum leading to the profes- 
sional degree of Bachelor of Laws (LL.B.). It also offers a graduate curriculum 
leading to the degrees of Master of Laws (LL.M.) and Doctor of the Science 
of Law (J.S.D.). A wide variety of courses is available, ranging from the basic 
problems in the law to more specialized fields of practice. 


Most classes are conducted by the ‘‘case method’’—the examination and 
discussion of judicial decisions, statutes, and other sources of law. In advanced 
classes, use is being made of exercises in drafting and research, and of 
seminars in which students may lead as well as follow in the discussion. 


A well-balanced program of student activities is open to all members of 
the student body. 


For further information regarding the College of Law, address the 


COLLEGE OF LAW, University of Illinois 


Urbana, Illinois 




















LAW BOOKS oe eee we Sold 
* Complete Stock on Display 
°* Expert Appraising 





ESKIL C. DAHLIN & CO. NATIONAL LAW LIBRARY 
400-410 E. Monroe Street APPRAISAL ASSOCIATION 
Springfield, Illinois 538 S. Dearborn Street 


Chicago 5, Illinois 


LAW BOOK DEALERS 











Tell your fellow lawyers about the 


Law forum 





If you find the LAW FORUM helpful in your prac- 
tice, pass that information along to other members 
of the bar. An annual subscription is the only way to 
assure receipt of these vital issues on Illinois Law. 





Send orders to LAW FORUM, College of Law, 


University of Illinois, Urbana, Illinois 











FOREWORD 


Symposia of all kinds are popular these days. The oral as well as the 
written discussion by several qualified individuals, dealing with a single topic, 
is usually met with enthusiasm. The success of short courses, conferences, 
forums, etc. is some indication of the soundness of the basic idea. A particu- 
larly intriguing oral symposium is currently being sponsored by one of the 
religious groups related to the University of Illinois; it is entitled “The 
Layman and The Limits of Expertness.” In a series of luncheon meetings 
the question is asked, “Wherein lies the expertness of the politician—the 
teacher—the clergyman—the designer—the musician—the editor—the 
economist?” 

We live in an age of the expert, the specialist. Whether we like it or 
not we find ourselves forced more and more to rely on the knowledge and 
judgment of such individuals. Heaven help us if the experts are wrong or 
misguided, for how else can we keep abreast of the “swelling gasbag of 
truth”? In light of our faith in experts it becomes vital to inquire into the 
nature and limits of expertness itself. Hence the aforementioned symposium. 
Unfortunately the discussions did not include the lawyer, perhaps because 
it was assumed that the area of his specialty was clearly circumscribed; he 
is, of course, an expert in “law”! But even if the layman can accept our 
qualifications so matter of factly, dare we? Wherein does lie the expertness 
of the lawyer? What is it that distinguishes the lawyer from the layman? 
In short, what makes a lawyer? 

An editor, like a teacher, can ask the questions; he need not necessarily 
know the answers. Depending on their training, experience, and personal 
philosophy of law, members of the bar would give diverse and perhaps 
complex replies to the preceding queries. Expertness is certainly a matter 
of degree, and we have specialized specialists who delve into ever-narrowing 
areas of knowledge. The expert must rely on other experts, even in his own 
field. This becomes increasingly true. However, there is a common cord 
which ties all lawyers into the expert package. Knowledge of procedure— 
how to achieve the desired result, either in or out of court—is the mark of a 
lawyer. In many areas of substantive law the active layman may know as 
much or even more than the attorney, e.g., the banker may have a greater 
working knowledge of the day to day operation of commercial paper than 
his legal counsel. But only the lawyer has the training and skill to handle 
the litigation which may result from banking operations. This illustration 
finds its counterpart in almost every phase of business life. 

This is not, of course, the only element of a lawyer’s expertness, but 
it is one of the most important. Unfortunately it is also one of the most 
difficult to teach. Legal theory and principle can be handled successfully by 
normal classroom techniques but the “how-to-do-it” skills evade easy cap- 
ture and can be made truly comprehensible only by “doing.” Next to 
personal experience, the knowledge distilled from the experience of others 





is the best guide. It is for this reason that the Law Forum has relied so 
heavily upon the practical, procedural type of article during the past six 
years. Lawyers who are daily involved in the struggles of practice have been 
asked to contribute a portion of their insight for the education of their 
fellows. Since we have already covered many phases of tort litigation 
(principally in the personal injury field) this issue of the Law Forum turns 
to contract litigation. 

The fall, 1954, issue dealt with “Organizing and Advising a Business 
Enterprise.” In a sense this issue is a continuation of that subject since it 
involves advising a business enterprise in matters of “Litigation Arising Out 
of Business Relations.” This is an all-inclusive subject but it has been nar- 
rowed to place the principal emphasis on contractual relationships. 

“Groundwork for the Law Suit” starts with the supposition that an 
impasse has been reached which will probably require litigation, although 
the writer does give considerable thought to negotiation and settlement. He 
also discusses such matters as the investigation, interpretation of the contract, 
and the law governing the particular situation. 

If settlement fails, the next step is to determine “Venue, Process and 
Parties in Business Litigation.” This phase of the lawsuit is approached from 
two points of view—suit against individuals and suit against corporations. 
In each instance there is separate treatment of cases in the state and in the 
federal courts. There is a long separate section on choice of parties de- 
fendant. 

“Procedure Before Trial” concerns the use of the various discovery 
devices, the preparation of exhibits, the pre-trial conference, and summary 
judgments. 

The symposium closes with “Breach, Repudiation and Damages in 
Contract Litigation.” In this article the writer has combined the principal 
doctrines of contract breach and damages with a discussion of the legal and 
economic theory behind the rules. He also discusses questions of the proper 
remedy and finishes with the buyer’s right to specific performance. 


Joun E. Cripset 
Editor, Law Forum 








GROUNDWORK FOR THE LAW SUIT 


BY EDWARD E. LYNN * 


THE POTENTIAL TYPES of litigation which can arise out of the busi- 
ness relationship are as many and varied as the extent and size of the business 
activities involved. Since the wide range of possible types of litigation 
makes it impractical to attempt to cover all of them, this issue of the Law 
Forum will consider the various aspects of the contract action which 
ordinarily is common to all businesses regardless of their purposes or size. 

The business concern frequently attempts to protect itself in the event 
a law suit develops, and tries to minimize the possibilities of litigation by 
establishing such preventive legal measures as are acceptable in the usual 
channels of business. Standard forms for sales offers, acceptances, formal 
contracts, and for other types of transactions, are created and prescribed 
for use and undoubtedly accomplish their purpose in the great bulk of 
business transactions. Nonetheless, the terms and provisions of the standard- 
ized forms themselves may breed litigation or prove inadequate or inappro- 
priate in a particular situation. Again, the forms may be improperly used, 
rejected, modified, or simply ignored or forgotten. Exculpatory, penalty, 
and similar contract clauses rarely have quite the same appeal to the sales- 
man as to the lawyer, and despite the preventive measures, litigation may 
develop. 


INVESTIGATION 


There is no single formula which will apply to the investigation and 
preparation of all types of contract litigation arising out of the business 
relationship. Fundamental to all cases, however, is a full and complete in- 
vestigation of all the facts under the lawyer’s guidance and direction. With 
the availability of the present discovery techniques, there is no excuse for 
not being apprised of all the pertinent facts, both good and bad. In other 
articles in prior issues of the Law Forum,} the necessity for a complete and 
thorough investigation of the facts of a case was thoroughly emphasized. 
The suggestions contained therein are equally applicable to an investigation 
and preparation of any law suit, and are readily adaptable to contract liti- 
gation. 


Familiarity With Business Terms and Methods 


At the outset of the investigation of a given contract fact situation, it 
may be necessary to gain familiarity with the methods, terms, and lingo used 


* EDWARD E. LYNN. BS. 1942, J.D. 1947, University of Illinois; associ- 
ated with the firm of Johnston, Thompson, Raymond and Mayer, 
Chicago, Illinois. 


* Roemer, Investigation and Preparation of an Automobile Case [1953] Law Forum 
8; Dooley, Preparation for Trial [1953] Law Forum 167. 
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in the particular business before an adequate investigation and evaluation of 
the facts can be made. It may never occur to the client, who is thoroughly 
familiar with the methods and terms of his business, that the lawyer is not 
equally versed. Since they are a part of the everyday life of the business- 
man, he may unconsciously assume that their meaning and use are readily 
apparent to the lawyer. While he may be reluctant to profess his ignorance, 
the lawyer cannot develop the investigation or preparation necessary, or 
be in a position to unfold the case to judge or jury, until he thoroughly 
understands the terms, methods, and lingo of the business involved. There- 
fore, the lawyer must familiarize himself thoroughly and quickly with these 
matters to enable him to investigate adequately and prepare the case. 


Problems of Proof 


In the development of the factual investigation, the problems of proof 
should be constantly kept in mind. What facts are going to be contested, 
and how are they going to be proved? Since the client ordinarily will not 
understand the technical problems of proof, the evidentiary matters must 
be collected under the lawyer’s direction and control. If business documents 
or papers are involved, the originals should be located and examined. If 
necessary, the documents of the adverse party should be examined under 
the provisions of Supreme Court Rule 17, Federal Rule 34, or by subpoena 
duces tecum. Witnesses should be interviewed and written statements pre- 
pared for use by the witness in refreshing his recollection, and by the lawyer 
for preparation of the examination of the witness when the trial occurs. 

Elementary as it may seem, the facts must be carefully evaluated from 
the standpoint of whether a contract between the parties was made. Re- 
cently the writer was able able to defend successfully an action brought 
for the specific performance of a formal written contract which was dated 
and signed by both the plaintiff and the defendant, on the ground that no 
contract had been consummated. At first blush, the agreement appeared 
to be a valid and binding contract. Investigation revealed that the defendant 
had prepared, dated, and executed the formal written contract and trans- 
mitted it to an escrow agent, who was to submit it to the plaintiff for sig- 
nature. The escrow agent, upon receipt of the agreement, delivered it to 
the plaintiff’s agent with whom the defendant had negotiated to secure 
the plaintiff’s signature. After the escrow agent had delivered the proposed 
agreement to the agent of the plaintiff for the plaintiff's signature, the de- 
fendant recalled the proposed agreement by a telephone call and a tele- 
gram addressed to the escrow agent, who in turn telephoned the agent of 
the plaintiff, relaying the defendant’s recall of the document. A few days 
later, the proposed contract was returned to the escrow agent signed by 
the plaintiff. The defendant refused to perform and the plaintiff sued upon 
the written contract. Before trial and before the testimony of the plaintiff 
could be secured, the plaintiff died. By careful investigation, it was de- 
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termined that the revocation of the offer had been communicated to the 
agent of the plaintiff before the plaintiff had executed the formal agree- 
ment. Therefore, the defense of no contract was available. 

The foregoing case also illustrates the problems of proof and the neces- 
sity for adequately preparing the proof aspects of the case. Two important 
points of proof were: (1) to establish that the formal contract was not 
signed by the plaintiff on the date it bore, and (2) to establish the revoca- 
tion before execution by the plaintiff. The right to prove a date different 
than the signed agreement was briefed and prepared. The testimony with 
respect to the insertion of the date in the agreement by the defendant was 
buttressed with records of the post office to prove the date of transmittal. 
The records of the escrow agent were used to show the receipt of the 
agreement two days after the date the agreement bore. The proof of the 
revocation of the offer depended upon the testimony of the escrow agent 
that at the time he communicated the revocation of the offer to the agent 
of the plaintiff, the agent had informed him that the document had not 
been executed by the plaintiff. Fortunately, the escrow agent had kept a 
running memorandum of the entire transaction which was available to 
refresh his recollection. The agreement had been returned to the escrow 
agent five days after the revocation conversation, which was established 
by a copy of the receipt given to the agent of the plaintiff when the docu- 
ment was returned to the escrow agent. The copy of the receipt was intro- 
duced under secondary evidence rules after the plaintiff failed to produce 
the original pursuant to a demand to produce. The time lag of five days 
between the date of the revocation conversation and the date of delivery 
of the fully executed document, formed the foundation for inference and 
argument that the document was executed after the recall of the offer in 
the form of a formal agreement. 


Investigation of the Law 


Of equal importance with the complete and thorough investigation of 
the facts may be the investigation of the law, not only for a substantiation 
of the theories which have immediately come to mind, but also as a source 
for additional or even better legal theories which originally were not readily 
apparent. The existence of particular facts may suggest certain legal theories 
and the development of legal theories may suggest new avenues of fact in- 
vestigation. Several possible theories may evolve which could be utilized. 
Evaluation of each of these, or a combination of certain of them in light 
of remedy and relief desired, may then be made and a course of action 
developed accordingly. In this process, enthusiasm for a particular theory 
which may be well established by ample authority should not so galvanize 
thinking as to prevent a frank appraisal of whether the particular fact situ- 
ation comes within the scope of the theory. Ultimate success may well 
depend upon the validity and effectiveness of the synthesis of fact and 
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law, and no matter how good the theory, if the facts fall short of coming 
within its scope, it is of no use. 


WHAT LAW GOVERNS? 


If there is an interstate transaction involved in the contract action 
under investigation, a careful analysis of the facts from the conflict of laws 
aspect may be in order to determine whether conflict of laws questions are 
involved and to insure the proper approach to the research problems. It 
may be that there is no fundamental difference in the substantive law applic- 
able even if a conflict of laws problem is involved, but at least this should 
be verified and the appropriate authorities collected. If there is a difference 
in the substantive law of the jurisdictions involved, then success may de- 
pend upon the resolution of the conflict of laws problems. 

In approaching the conflict of laws investigation, an initial point of 
consideration is: what aspects of the contract situation involved will be in 
issue? Is the validity of the contract, the construction of the contract, the 
performance under the contract, or a combination of these aspects the 
crucial issue or issues? Obviously, the problems relating to these various 
phases can be and often are different and distinct. Further, a recognition 
of these different aspects of the contract can be of material assistance in 
analyzing the Illinois decisions. 

There are two general conflict of laws rules which have been recog- 
nized and applied in the Illinois decisions—the law of the place of making 
the contract and the law of the place of performance.’ Possibly, a third 
rule could be added, i.e., the law of the place intended by the parties, which 
usually will be either the place of making or the place of performance of 
the contract. In any event, the element of intent, actual or implied by the 
court, is important and may be decisive of whether the law of the place 
of making or the place of performance will be applied. 

Ordinarily, the validity, construction, and questions of performance 
may be governed and controlled by the law expressly agreed upon between 
the parties in their contract.? Usually the law of one of the jurisdictions 


* This section is not intended to offer an exhaustive treatment of the intricate 
problems involved in conflict cases, but is primarily designed to suggest a check point 
in survey fashion for the groundwork phase of the litigation process. 

* McAllister v. Smith, 17 Ill. 328, 333 (1856), “But parties may substitute the laws 
of another place or country, than that where the contract is entered into, both in re- 
lation to the legality and extent of the original obligation, and in relation to the respec- 
tive rights of the parties, for a breach or violation of its terms.” Also see, Reighley v. 
Continental Illinois National Bank & Trust Company, 390 Ill. 242, 61 N.E.2d 29 (1945). 
The American LAw Institute’s Unirorm CommerciaL Cope, Official Draft (1952), 
would provide, “Whenever a contract, instrument, document, security or transaction 
bears a reasonable relationship to one or more states or nations in addition to this 
state the parties may agree that the law of any such other state or nation shall govern 
their rights and duties. In the absence of an agreement which meets the requirements 
of this subsection, this Act governs.” (UCC § 1-105(6)). 
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in which some important aspect or element of the contract takes place or is 
to take place, will be designated as the law to govern and will be applied 
by the Illinois Courts.* In such a situation, the parties have expressly stated 
their intention, and unless it offends some limitations which govern the 
application of the general principle, such as public policy, the intention 
of the parties will be given effect by the court. 

It has been stated often in the Illinois decisions that, “The validity, con- 
struction and obligations of a contract must be determined by the law of 
the place where it is made or is to be performed.” > Unfortunately, the use 
of this broad, all inclusive generalization, tends to increase the complexity 
in a field of law which is already sufficiently complex. As a result, a careful 
examination of the factual situation presented to the court must be made 
in an effort to determine just how the rule is applied. 

Commencing with the simplest transaction, if the contract is entered 
into and is to be performed in a foreign jurisdiction, there is not much 
question that the Illinois courts will apply the law of the jurisdiction 
involved. In Harris v. American Surety Co.,° a construction contract and 
bond were made in the State of Pennsylvania, and the contract called for 
performance in that state. In a suit brought in Illinois, the court applied 
the law of Pennsylvania. In that case, the place of making and the place of 
performance were one and the same jurisdiction, and there was no diffi- 
culty in determining that the law of Pennsylvania should apply. If the 
contract is entered into in one jurisdiction and it is to be performed in 
another jurisdiction, or is silent as to the place of performance more com- 
plex problems are presented. 

In the case of Frankel v. Allied Mills, Inc.," an Illinois real estate broker 
went to New York City and entered into a brokerage contract relating to 
the sale of Illinois real estate. A contract of sale between the principals 
was made, and the amount of the broker’s commissions established. The 
broker did not have a New York broker’s license, and under the New York 
law he would not have been able to recover his commission. The New 
York law made such contracts void and a violation of the statute a mis- 
demeanor. Subsequently, the broker brought suit in Illinois to recover his 
commission, and it was held that he could not recover. The court stated,® 


‘For a note on the validity and effect of a stipulation in a contract to the effect 
that a contract shall be governed by the law of a particular jurisdiction which is neither 
the place where the contract is made, nor the place where it is to be performed, see 
112 A.L.R. 124 (1938). 

* Walker v. Lovitt, 250 Ill. 543, 95 N.E. 631, 632 (1911); Frankel v. Allied Mills, 
Inc., 369 Ill. 578, 17 N.E.2d 570 (1938); Harris v. American Surety Co., 372 Ill. 361, 
24 N.E.2d 42 (1939); See also, Oakes v. Chicago Fire Brick Co., 388 Ill. 474, 58 N.E.2d 
460 (1945); Reighley v. Continental Illinois National Bank, supra, note 3. 

* Supra, note 5. 

* 369 Ill. 578, 17 N.E.2d 570 (1938). 

® Id. at 582-4, 17 N.E.2d at 571-2. 
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“The rule is well settled that the validity, construction and obliga- 
tion of a contract must be determined by the law of the place where 
it is made or is to be performed, (citing cases) but the remedy is gov- 
erned by the law of the forum .. . If a contract is not valid under the 
law of the place where it is made it will not be enforced in another 
State in which it would have been valid if made there.” 


* * * 


“The brokerage contract was invalid in New York, where it was 
made. It will not be enforced in the courts of this State.” ® 


In an earlier decision in the case of George v. Haas,!© however, a con- 
tract illegal under Illinois law was enforced on the grounds that it was legal 
at the place of performance. One Nelson was employed by the defendant 
Haas in caring for a grapefruit grove which the defendant owned in the 
Isle of Pines in the West Indies. Nelson pressed the defendant for pay- 
ment for his services and for money expended in the development of the 
grove, and transmitted a note to Haas for his signature and requested an 
indorsement of another party. Hass was unable to procure the indorse- 
ment and wrote a new note which he executed payable to Nelson at the 
National Bank and Trust Co., Neuva Gerona, Isle of Pines, and transmitted 
it by mail to Nelson, who subsequently negotiated it to the plaintiff. The 
note prescribed an interest rate which was usurious in Illinois but not under 
the law of the Isle of Pines. The defendant defended only as to the interest 
which he claimed was void because of the usurious rate. The appellate 
court found that the note was executed and delivered in Illinois. While 
the Supreme Court questioned the appellate court’s finding relating to 
delivery, it held the contract enforceable and stated," 


“If a contract is executed in one State, to be performed in another 
State or county, the law of the place where the contract is to be per- 
formed will determine its validity and the nature and extent of the 
obligation. If a contract is made in one State, to be performed in another, 
and the States are governed by different laws, the law of the place 
where the contract is to be performed will prevail over the law where 
the contract was entered into and it will be enforced under the law of 
the place of performance. Parties are presumed to contract with ref- 
erence to the law of the State where their contract is to be performed, 
and to be governed by such law rather than the law of the State where 
the contract was entered into.” 

While the language of the Frankel decision appears to stand for the 
proposition that the validity of the contract is to be determined by the law 
of the place where the contract is made, the George case indicates that the 
law of the place of performance is determinative of the contract’s validity. 


* Accord Burr v. Beckler, 264 Ill. 230, 106 N.E. 206 (1914). 
* 311 Ill. 382, 143 N.E. 54 (1924). 
" Id. at 385-6, 143 N.E. at 55. 
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Upon examination of the facts in the Frankel case, the contract in question 
was not only made but actually performed in New York, and the court 
was not confronted with a situation where the place of performance differed 
from the place of making. Actually, the facts did not differ in their major 
essentials from those in the Harris case. In the George decision, where the 
place of making the contract (assuming the correctness of the appellate 
court’s finding with respect to the place of making the contract) was dif- 
ferent from the place of performance, the court applied the law of the 
place of performance to determine the validity of the contract. 

In Oakes v. Chicago Fire Brick Co.,” the plaintiff entered into a con- 
tract of employment in Pennsylvania as sales manager of defendant’s Chicago 
office. While Oakes was in Pennsylvania, he made two business calls in 
Philadelphia with the president of the defendant. The defendant did business 
in Pennsylvania, Ohio, and Illinois. Oakes moved to Chicago, and his office 
was established at the defendant’s plant in Chicago. Part of the plantiff’s 
duties was to set up distributors within a radius of five hundred miles of 
Chicago, and in performance of these duties, he traveled to Cleveland, 
Toledo, Columbus, Cincinnati, and Dayton, Ohio. In an action on the plain- 
tiff’s employment contract, the defendant pleaded the Illinois statute of 
frauds which the court held to be inapplicable, holding that the law of 
Pennsylvania applied, under which the statute of frauds did not bar re- 
covery. The court reviewed the earlier cases, and particularly the George 
decision, which it approved as laying down the rule, stating,'* 


“. . . if a contract is executed in one State with the intention that it 
is to be performed in another, and the States are governed by different 
laws, the law of the place where the contract is to be performed will 
control as to its validity and will prevail over the law where the con- 
tract was entered into, and it will be enforced under the law of the 
place of performance.” 

* * * 

“Having reached the conclusion that the intention of the parties must 
be considered as a guide in this case, we have endeavored to find some- 
thing in the proof concerning the terms of the agreement as to the 
place of performance, so as to apply the rule announced in George 
v. Haas, 311 Ill. 382. That we have been unable to do.” 


The court, turning to the defense of the Illinois statute of frauds, stated 
that since it was an affirmative defense, it was !4 “. . . incumbent upon appel- 
lant to show that the agreement was to be performed wholly within this 
State. Where a contract is to be performed in various States, as in this case, 
the lex loci contractus must control. Otherwise, . . . the law would find 


* 388 Ill. 474, 58 N.E.2d 460 (1945). 
* Id. at 477-8, 58 N.E.2d at 462. 
** Id. at 479, 58 N.E.2d at 462. 
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itself in a hopeless tangle . . . Where there is nothing in the contract or in 
the proof to show where the contract is to be performed, it is governed 
by the law of the place where made.” 

The Oakes case indicates some of the difficulties in attempting to utilize 
the place of performance rule in determining the validity of the contract. 
While the court stated, “There is nothing in the contract or proof to show 
where the contract is to be performed . . .” the evidence reveals that there 
were acts of performance in Illinois, Ohio, and possibly Pennsylvania. This, 
of course, presented the “hopeless tangle.” 

A consideration of the foregoing decisions indicates the difficulty in 
attempting to apply the all-inclusive double-barrel rule to a specific factual 
situation, and moreover the decisions leave many of the problems un- 
answered. In this state of the law, it is important to make a careful analysis 
of the facts presented to determine first whether there is a difference in the 
place of making the contract and the place where performance was in- 
tended if there was no performance, or the actual place of performance if 
there was some attempt at performance. The George and Oakes decisions 
seem to establish the principle that the law of the place of performance will 
govern the “validity, construction and obligations of the contract” when 
the place of making and the place of performance differ, if it can be proved 
that the parties intended that the agreement was to be wholly performed 
in one jurisdiction. If proof of the intended place of performance is lack- 
ing or more than one place of performance is involved, it would appear 
that the court would resort to the place of the making of the contract to 
determine the validity, construction, and obligations of the contract. 


STATUTE OF FRAUDS 


It may be necessary, early in the investigation and preparation stages, 
to resolve whether or not a statute of frauds question is presented in order 
to plead properly. If representing the defendant, it also must be determined 
whether the statue of frauds issue, if it exists, should be raised by motion 
under Section 48 of the Civil Practice Act or by answer. 

There are two important statutes to consider; first, the Frauds and 
Perjuries Act,!® and second, the statute of frauds provisions of the Uniform 


Sales Act.1® 
Section 1 of the Frauds and Perjuries Act provides in part,” 


“That no action shall be brought, . . . to charge any person. . . upon 
any agreement that is not to be performed within the space of one year 


* Tui. Rev. Stat., c. 59 (1953). 

* Id.,c. 121%, § 4. 

* The discussion herein is primarily designed to cover only those situations most 
common to the business relationships and does not cover other important phases of 
the statute. 
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from the making thereof, unless the promise or agreement upon which 
such action shall be brought, or some memorandum or note thereof, 
shall be in writing, and signed by the party to be charged therewith, 
or some other person thereunto by him lawfully authorized.” 


Section 2 provides in part, 


“No action shall be brought to charge any person upon any contract 
for the sale of lands, tenements . . . or any interest in or concerning 
them, for a longer term than one year, unless such contract or some 
memorandum or note thereof shall be in writing, and signed by the 
party to be charged therewith, or some other person thereunto by 
him lawfully authorized in writing, signed by such party.” 


Section 3 provides, 


“The consideration of any such promise or agreement need not be 
set forth or expressed in the writing, but may be proved or disproved 
by parol or other legal evidence.” 


The statute of frauds provisions of the Uniform Sales Act are in three 
parts.1® Subparagraph (1) provides. 


“A contract to sell or a sale of any goods or choses in action of the 
value of five hundred dollars or upwards shall not be enforceable by 
action unless, 

(a) “the buyer shall accept part of the goods or choses in action so 
contracted to be sold or sold, and actually receive the same, or 

(b) “give something in earnest to bind the contract, or in part pay- 
ment, or unless 

(c) “some note or memorandum in writing of the contract or sale be 
signed by the party to be charged or his agent in that behalf.” 


Subparagraph 2 contains a proviso in which case the statute is not 
to apply providing, 
“, . . but if the goods are to be manufactured by the seller especially 
for the buyer and are not suitable for sale to others in the ordinary 
course of the seller’s business, the provisions of this section shall not 


apply.” 
Subparagraph 3 provides, 


“There is an acceptance of goods within the meaning of this section 
when the buyer, either before or after delivery of the goods, expresses 
by words or conduct his assent to becoming the owner of those specific 
goods.” 


*The American Law Institute’s Untrorm ComMMerciaL Cope, Official Draft 
(1952), should be consulted for proposed change in the statute of frauds provisions 
of the Sales Act. For example, it provides in part that a contract which does not 
satisfy the requirements of the statute, but which is valid in other respects, is enforce- 
able—‘“(b) if the party against whom enforcement is sought admits in his pleadings 
or otherwise in court that a contract for sale was made;” (UCC § 2-201(3) (b)). 
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In Farmers Grain Co. v. Kane, the Illinois Supreme Court upheld 
the constitutionality of Section 4 of the Uniform Sales Act, and held that 
it did not amend the original statute of frauds contained in the Frauds and 
Perjuries Act. Therefore, both statutes must be considered if the facts fall 
within the scope of their coverage. 

Section 1 of the Frauds and Perjuries Act specifies that an agreement 
“that is not to be performed within the space of one year from the making 
thereof,” must be in writing and signed by the party to be charged there- 
with. In construing this portion of the statute, it has been held that it must 
appear from the expressed terms of the contract, that the contract is not 
to be performed within the year. If it cannot be performed within the year, 
then it is not enforceable unless in writing.?° If, under the terms of the 
contract, it could be performed within the year, then the writing is not 
necessary. The real intention or expectation of the parties that the contract 
would or would not be performed, or the probabilities that it would or 
would not, or the fact that it actually was or was not performed within 
the year, are not considered in determining the applicability of this re- 
quirement.?! 

The memorandum, note or writing, or series of written documents 
required must contain the essential elements of the contract. In The Western 
Metals Co. v. Hartman Ingot Metal Co.,?? the Supreme Court stated: 


“Tt is well established that a complete contract, binding under the 
Statute of Frauds, may be gathered from letters, writings, and telegrams 
between the parties relating to the subject matter of the contract and 
so connected with each other that they may be fairly said to constitute 
one paper relating to the contract, though only one of the writings 
may be signed by the party to be charged.” 


“It is unquestionably the law that the memorandum upon which it 
is sought to charge a party to a contract must state the contract with 
such certainty that its essentials can be known from the signed writing, 
or by some reference contained in the signed writing to some other 
writing, without recourse to parole proof to supply the essential ele- 
ments of the contract or to supply the connecting link between the 
signed writing and some other writing or writings.” 2 


* 289 Ill.. 532, 124 N.E. 628 (1919). 

Peck v. McCormick Machine Co., 196 Ill. 295, 63 N.E. 731 (1902). 

* Thermal-Tite Insulation Co. v. American Insulation Corp., 326 Ill. App. 252, 
61 N.E.2d 304 (1st Dist. 1945); Taylor v. Scott, Foresman & Co., 178 Ill. App. 487 (1st 
Dist. 1913). 

7 303 Ill. 479, 482-3, 485, 135 N.E. 744, 745, 746 (1922). 

>The AMERICAN Law [INstiTuTE’s Unirorm ComMMerciAL Cope, Official Draft 
(1952), would provide, “A writing is not insufficient because it omits or incorrectly 
states a term agreed upon but the contract is not enforceable under this paragraph 
beyond the quantity of goods shown in such writing.” (UCC § 2-201(1)) It also dis- 
tinguishes between the merchant and the non-merchant by providing, “Between mer- 
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If the purported memorandum is executed by an agent in behalf of 
the party to be charged, then it is necessary that the agency, as an inde- 
pendent element of proof, must be established.2* An agent, however, may 
be authorized by parol to make and sign a contract in writing unless the 
statute (Section 2 of the Frauds and Perjuries Act) requires that the author- 
ity shall be in writing.”® 

Although Section 3 of the Fraud and Perjuries Act provides that “The 
consideration of any such promise or agreement need not be set forth or 
expressed in the writing, but may be proved or disproved by parol or 
other legal evidence,” this Section has been held inapplicable to contracts 
relating to realty under Section 2. In Hanlon v. Hayes,?* the Supreme Court 
considered Section 3, tracing the historical development of the statute, 
and construed Section 3 as relating only to the promises or agreements 
covered in Section 1.27 In contracts involving realty under Section 2, 
therefore, the price must be stated in writing to comply with the statute in 
actions for specific performance. 

In cases where personalty is involved, if the writing is not sufficient 
to comply with the requirements, and the contract by its terms does not 
offend the one year provision of Section 1 of the Fraud and Perjuries Act, 
then three other possible exceptions are available for consideration. 

The first exception contained in Section 4 (1) of the Uniform Sales 
Act is that the contract shall not be enforceable unless, “the buyer shall 
accept part of the goods or choses in action so contracted to be sold or 
sold and actually receive the same.” Subparagraph 3 defines acceptance, 
“there is an acceptance of goods within the meaning of this section when 
the buyer, either before or after delivery of the goods, expresses by words 
or conduct his assent to become the owner of those specific goods.” It must 
be noted that there are two essential elements, acceptance and receipt. The 
inclusion of the expressed definition of acceptance does not dispense with 
the necessity of actual receipt. “There may be actual receipt without any 


chants, if within a reasonable time, a writing in confirmation of the contract and 
sufficient against the sender is received and the party receiving it has reason to know 
its contents, it satisfies the requirements of Subsection (1) against such party, unless 
written notice of objection to its contents is given within ten days after it is received.” 
(UCC § 2-201(2)) Under the code, there would be only three requirements of the 
memorandum, evidence of a contract for the sale of goods, statement of quantity, and 
signature. See the Commissioners’ comments to UCC § 2-201(1). 

*Brinkmeyer v. Miller Brewing Co., 164 Ill. App. 52 (3d Dist. 1911). 

White Eagle Laundry Co. v. Slawek, 296 Ill. 240, 129 N.E. 753 (1921); Sear v. 
Moore, 172 Ill. App. 351 (1st Dist. 1912). 

404 Ill. 362, 89 N.E.2d 51 (1949). 

*See Cook-Master, Inc. v. Nicro Steel Products, Inc., 339 Ill. App. 519, 90 N.E.2d 
657 (1st Dist. 1950) where it was alleged that the price stated in a contract involving 
personalty was insufficient and the court held in essence it was not necessary to state 
the price, referring to Section 9 (4) (Inu. Rev. Stat., c. 121%, § 9 [1953]) of the Uniform 
Sales Act which provides for a reasonable price where the price is not determined. 
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acceptance, and there may be an acceptance without any receipt.” 78 This 
construction is in accord with the Illinois decisions.*® 

The next alternative contained in Section 4 (1) is that the contract 
shall not be enforceable unless, “something in earnest to bind the con- 
tract or in part payment” has been given. The “something in earnest” stems 
from the earlier commercial practices when a payment was made to bind 
the bargain which was not considered as a part of the purchase price. It has 
little importance today since any payment usually applies to the purchase 
price. The statute does not require any specific amount or that the pay- 
ment has to be in money. If a note is used, it must clearly appear that the 
note was given and accepted as payment in the transaction.®! 

Subsection (2) of Section 4 of the Uniform Sales Act prescribes the 
third exception to the effect, “if the goods are to be manufactured by the 
seller especially for the buyer and are not suitable for sale to others in the 
ordinary course of the seller’s business, the provisions of this Section shall 
not apply.” In Handelsman, Jr., Inc. v. Schulman Co.,** this exception was 
invoked when it was alleged that the defendants orally agreed to manu- 
facture cameras to bear a specific label, and the contract was not within 
the statute because the cameras were to be manufactured by the seller es- 
pecially for the buyer and were not suitable for sale to others in the ordi- 
nary course of the seller’s business. 

Should the fact situation involved reveal that none of the statutory 
exceptions are applicable and that the statute will operate as a bar to the 
enforceability of the contract, then the possible existence of grounds to 
invoke other legal concepts to avoid the application of the statute should 
be explored. For example, part performance,** equitable estoppel,3* or 
waiver *© may be available to prevent operation of the statute. 

The statute of frauds is only one of the many possible affirmative de- 
fenses, such as payment, release, satisfaction, discharge, fraud, laches, stat- 


* Castle v. Swift & Co., 132 Md. 631, 635, 104 Atl. 187, 189 (1918). 

* Ludlow Cooperative Elevator Co. v. Burkland, 338 Ill. App. 255, 87 N.E.2d 238 
(3d Dist. 1949); Illinois Meat Co. v. American Malt and Grain Co., 229 Ill. App. 311 
(1st Dist. 1923); Chicago Metal Refining Co. v. Jerome Trading Co., 218 Ill. App. 
333 (1st Dist. 1920). 

1 Wiuiston, SALES § 97 (rev. ed. 1948). 

* Tllinois-Indiana Fair Ass’n v. Phillips, 328 Ill. 368, 159 N.E. 815 (1927); 1 Wius- 
TON SALES § 97 et. seq. (rev. ed. 1948). 

319 Ill. App. 479, 48 N.E.2d 416 (1st Dist. 1943) (decision on appeal from grant- 
ing of motion to dismiss). 

* See McGory v. McCormick, 400 IIl. 203, 79 N.E.2d 485 (1948), Nelson v. Nelson, 
334 Ill. 43, 165 N.E. 159 (1929) and Gray v. Schoonmaker, 119 F.2d 1010 (7 Cir. 1941) 
for a discussion of the doctrine of part performance. 

*See Ozier v. Haines, 411 Ill. 160, 103 N.E.2d 485 (1952) and Lowenberg v. Booth, 
330 Ill. 548, 162 N.E. 191 (1928) for the necessary elements of equitable estoppel. 

*See Peterson Steels, Inc. v. Seidmon, 188 F.2d 193 (7 Cir. 1951) for a discussion 
and application of waiver. 
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ute of limitations, etc., which may be involved in a contract action, depend- 
ing upon its particular facts and circumstances. In the investigation and 
preparation phases of the action, if the facts suggest the possibility of the 
existence of any one of the affirmative defenses, they must be thoroughly 
checked, both from the factual and from the legal standpoint. 


INTERPRETATION 


Theoretically, when parties negotiate and contract, a “meeting of 
minds” occurs and the parties’ agreement operates to meld their respective 
rights and duties into a common design which is referred to as the inten- 
tion of the parties. The court seeks to ferret out and enforce this intention 
of the parties in the interpretation and construction of the contract, and 
a multitude of rules and construction have been developed to facilitate 
this process. Since the terms and provisions of the contract often do not 
adequately or completely articulate the intention of the parties, or the mean- 
ing of the language used is unfamiliar to the law or to the trier of fact, 
the court will permit recourse to sources extrinsic to the agreement itself, 
in an effort to determine what the parties intended. Two of the important 
extrinsic aids which may bear investigation in the groundwork phase are 
the particular usages of the business involved and the interpretation of the 
agreement by the parties themselves. 


Usage and Custom 


The practices of the particular business may bear upon the construc- 
tion of the agreement, the actual delineation of the terms of the agreement, 
or both. These practices may constitute a business usage which will ma- 
terially affect the case. 

It is not uncommon to see the terms “usage” and “custom” used inter- 
changeably or together as “usage and custom” or “usage or custom” with 
the apparent intent to mean one and the same thing. There is a distinction 
in the derivation and meaning of the two words which Williston points out. 


“Usage is a fact and not opinion or rule of law. It may be defined as 
habitual or customary practice among a certain class of people, or in 
a trade, a neighborhood or a large geographical area. Custom is such a 
usage as has by long and uniform practice become the law of the matter 
to which it relates. Usage derives its efficacy from the assent thereto 
of parties to the transaction; custom derives its efficacy from its adop- 
tion into the law, and when once established, is binding irrespective of 
any manifestation of assent by the parties concerned. Usage is, there- 
fore, of importance only in consensual agreements since it is the assent 
of the parties which gives it its force.” *¢ 


* 3 WiLuiston, Contracts § 649 (rev. ed. 1936). 
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Custom as a source of law is of ancient origin and was important in 
the development of the English law. This method of developing and chang- 
ing law was never as important on the American scene and became of less 
importance as the use of the statutory process was increased and expanded. 
The principles of usage are of a much later origin, commencing in the 
latter half of the eighteenth century.** Only the term “usage” is employed 
in the Restatement of the Law of Contracts ** to avoid the confusion be- 
tween usage and custom. 

The distinction between “usage” and “custom” has been recognized 
in the Illinois decisions,*® but more often the terms are used interchangeably 
or together. In light of the language used in some of the Illinois decisions, 
however, the recognition of the distinction between the two terms and 
their derivations may become important in a given situation. Most of the 
cases involve an attempt by one of the parties to establish a usage but, while 
not completely clear, quite often the court will insist that the proof required 
is that applicable to the establishment of a custom. For example, in Miller 
Agency, Inc. v. Home Insurance Co.,*° one of the parties attempted to 
establish a usage in the insurance business with respect to ownership of 
expirations. The court states that for a “custom or usage to become bind- 
ing . .. [it] must have antiquity as well as uniformity and universality. 
Crmntend v. Clark, 15 Ill. 561. It must appear that it has been uniformly 
acquiesced in for such a period of time that it is presumed that the parties 
had it in mind at the time of making the contract and that they entered 
into the contract intending that such custom or usage was a part thereof.” 

The court thus lumps together usage and custom for purposes of the 
proof required to establish either. The references to “antiquity,” “univer- 
sality” and “uniformly acquiesced in for such period of time that it is 
presumed, . . .” are more accurately applicable to the proof of a custom 
which has become the law of the matter to which it relates. Usage is a fact 
and not a rule of law.*! It would seem that if the existence of the usage 
were established and the parties had assented to its application to their 


* Tbid. 
* RESTATEMENT, ConTRACTS § 245 et seq. (1936). 


* Currie, Sr., v. Syndicate Des Cultivators Des Oignons a’Fleur, 104 Ill. App. 165 
(Ist Dist. 1902). 


“276 Ill. App. 418, 427 (4th Dist. 1934). See also Bissell v. Ryan, 23 Ill. 517 (1860) 
and Turner v. Dawson, 50 Ill. 85 (1869). 


“In Western Petroleum Co. v. Tidal Gasoline Co., 284 Fed. 82 (7 Cir. 1922), the 
term “tank wagon price” which had been in use for three or four years was found by 
a jury to be a usage to mean “the announced price or basic price fixed by the Standard 
Oil Company of Indiana at which the industry bought and sold gasoline” in Chicago, 
Illinois. The American Law Institute’s UNirormM CoMMERCIAL Cope would provide, 
“A usage of trade is any practice or method of dealing currently recognized as estab- 
lished in a particular place or among those engaged in trade or in a particular vocation 
or trade. Its existence and scope are questions of fact.” (UCC § 1-205 (2)) 
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agreement, it should be applied without the necessity of establishing that 
the usage had become custom and adopted into the law. 

Ordinarily, the two principal functions of usage are (1) to aid in the 
interpretation of the meaning of the expressed language of the contract and 
(2) to incorporate terms into the agreement according to the usage. Thus, 
at the outset, in the evaluation of the fact situation, it is well to determine 
exactly how a business usage is to be employed. If it exists and it is ap- 
plicable, will it be used for the purpose of explaining the terms used in the 
agreement or for the purpose of incorporating terms in the agreement 
pursuant to the usage, or both? Evaluation and preparation may vary ac- 
cordingly. 

Certain terms or words may have been used in the agreement which 
one party or the other may desire to demonstrate had a particular or tech- 
nical meaning peculiar to the business involved. Any usage with which both 
parties are chargeable, should be admissible to indicate the meaning of the 
language of the agreement and the Illinois courts have recognized this 
aspect of usage.*? 

Important to the analysis of this aspect of usage is a recognition of 
the limitations imposed upon its use by the parol evidence rule. For ex- 
ample, in Garofalo Co. v. St. Mary’s Packing Co.,** a decision on a motion 
to strike, the plaintiff alleged that he purchased a number of cases of canned 
tomato juice from the defendant and that the statement on the mem- 
orandum of sale, “as is, no recourse” in the usage of the trade referred only 
to the exterior condition of the container and not to the contents. The 
court held that both the terms “as is” and “no recourse” were clear and 
unambiguous and had been judically construed previously and that proof 
of the usage “is inadmissible to vary the terms of an expressed contract.” 
Therefore, if it is contemplated that an attempt will be made to explain or 
define the terms of the agreement according to a prevailing usage, then the 
party relying upon the usage must be prepared to overcome the parol 
evidence rule and establish the ambiguity. The ambiguity may be readily 
ascertainable from the very words of the agreement itself. On the other 
hand, if the words taken in their ordinary context convey a reasonable 
meaning or have been judically construed, evidence relating to usage may 
be excluded on the grounds of the parol evidence rule. 


“In Steidtmann v. Joseph Lay Company, 234 Ill. 84, 84 N.E. 640 (1908), the court 
held that the plaintiff should have been allowed to introduce evidence that the meaning 
of the expressions used by the parties, “laid down here at Ridgeville, Indiana,” “free at 
Ridgeville, Indiana, U.S.A., duty unpaid,” “f.o.b. Ridgeville, Indiana” and “free at 
Ridgeville, Indiana” did not differ in meaning according to the usage among importers. 
In Pfiester v. Western Union Tel. Co., 282 Ill. 69, 118 N.E. 407 (1917), “$300 per month” 
was construed to mean employment for a season of six months, according to a usage 
in professional baseball. See note 41 supra, wherein the term “tank wagon price” was 
given a particular meaning in the Chicago market. Collins Ice-Cream Co. v. Stephens, 
189 Ill. 200, 59 N.E. 524 (1901); Stewart v. Smith, 28 Ill. 397 (1862). 

* 339 Ill. App. 412, 90 N.E.2d 292 (ist Dist. 1950). 
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The second principal function of a business usage may be to import 
terms into an agreement in accordance with the usage. In Leavitt v. Kenni- 
cott,** the plaintiff sued on a contract of employment as manager of de- 
fendant’s theatre. The contract provided that the plaintiff was to be em- 
ployed “at a weekly salary of forty dollars per week” but fixed no time 
during which the weekly salary was to be paid. The court held that the 
defendant should have been permitted to prove that there was a “custom” 
with respect to such payments, and that the “custom” was not to make 
payments during the summer between the dates of the closing and opening 
of the theatre.* 

The court will not permit usage to incorporate as part of the agree- 
ment terms which are contrary to the expressed terms of the agreement. 
Equally, the expressed terms of an agreement may negative any implica- 
tion or application of usage.* 

In reviewing the Illinois cases, one is impressed by the many decisions 
in which the parties have failed in their attempt to annex or import terms 
into an agreement on the basis of a usage. In considering usage, it should 
be appreciated that the party relying upon the usage is seeking acceptance 
of some term or terms as part of the agreement which may very well be 
onerous. If the client insists that a usage prevails or the other side is rely- 
ing upon a usage, the assertions will bear considerable investigation and 
research. Remember, a usage is a fact. Does it or does it not exist? In 
Traff v. Fabro,* there was an attempt to prove the existence of a usage 
in the terrazzo trade. An officer of the National Association of Terrazzo 
Contractors testified concerning the Association’s efforts to provide and 
promote a standard type contract. The court held that the proof of the 
usage fell short and while there may have been an attempt to establish a 
“custom” by some of the contractors, it had not been proven and, further, 
the plaintiff had no knowledge of the existence of any such “custom.” 
Particular groups may attempt to promote and establish a trade usage, but 
as a matter of fact, they may not have been sufficiently established as an 
operative usage binding on the parties.*® 


“157 Ill. 235, 41 N.E. 737 (1895). 

“See also, Chisholm v. Beaman Machine Co., 160 Ill. 101, 43 N.E. 796 (1895); 
Rasmussen v. Nelson, 217 Ill. App. 209 (2d Dist. 1920); First National Bank v. Hogg- 
Harris Lumber Co., 181 Ill. App. 220 (1st Dist. 1913). 

“Turner v. Osgood Art Colortype Co., 223 Ill. 629, 79 N.E. 306 (1906); Gilbert 
v. McGinnis, 114 Ill. 28, 28 N.E. 382 (1885); Metropolitan Life Ins. Co. v. Schwarz, 
310 Ill. App. 205, 33 N.E.2d 934 (1st Dist. 1941). 


* 337 Tl. App. 83, 84 N.E.2d 874 (1st Dist. 1949). 


“Kelly v. Carroll, 223 Ill. App. 309 (1st Dist. 1921), (proof of usage in real estate 
business failed); Miller Agency, Inc. v. Home Insurance Co., 276 Ill. App. 418 (4th 
Dist. 1934), (proof of usage in insurance business failed); Swern v. Churchill, 155 Ill. 
App. 505 (1st Dist. 1910), (proof of architect’s usage failed); Klaub v. Vokoun, 169 
Ill. App. 434 (1st Dist. 1912), (proof of usage among plumbers failed). 
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Knowledge on the part of the parties of the existence of the usage 
and its application is, of course, fundamental. In considering the element 
of knowledge of the existence of the usage and its application, the status 
of the parties should be appraised. Are the parties a member of the group, 
business, or trade wherein the usage prevails, or is one or more of the parties 
outside the group occupying a “layman” status? An appraisal of the status 
of the parties may facilitate proof or permit the application of a presumption 
of knowledge. 

In Hedenberg v. Seeberger,°© which involved an attempt to establish 
that a real estate commission should be split between two brokers upon 
the basis of a “custom” among real estate brokers, the court stated, “Usage 
cannot create a contract, and proof of usage is only admitted either to inter- 
pret the meaning of the language used in a contract, or where the meaning 
is equivocal or obscure.” In E] Reno Wholesale Grocery Co. v. Stocking, 
however, the Supreme Court permitted the defendant to show that it was 
the “general custom and usage” in the trade that the broker “bought” and 
“sold” notes did not constitute a complete contract, and before any con- 
tract was understood to be made, a formal written contract covering the 
details of the transaction would be executed by the parties.5! This decision 
would indicate that the fact of whether a contract did exist could be 
established by business usage. That is, the usage itself may prescribe the 
form of the agreement. 

Finally, a usage cannot prevail over existing law. In Ozier v. Haines,®? 
the complaint alleged that it was the “custom” of the trade to buy and sell 
grain upon verbal contract. The defendant pleaded the statute of frauds, 
which was sustained, the court saying, “This court has no authority to 
give license to a custom or usage which is outside the method established 
by rule of law.” 


Interpretation By the Parties 


The interpretation placed upon the contract by the parties themselves 
may be decisive in its construction by the court. When the terms of a 
contract are uncertain or doubtful, and the contracting parties by their 
own conduct have placed a construction upon the provisions which is 
reasonable, such construction will be adopted by the court, and evidence 


* Sterling-Midland Coal Co. v. Great Lakes Coal and Coke Co., 334 Ill. 281, 165 
NE. 793 (1929); Kelly v. Carroll, supra, note 48. 

© 140 Ill. App. 618, 620-1 (1st Dist. 1908). 

1293 Ill. 494, 127 N.E. 642 (1920). The court also held that no contract existed 
because of a variance between the proposed shipping dates of the goods. Yet in this 
particular case, the parties were negotiating for a particular crop and the shipping date 
does not appear too significant. See Eau Claire Canning Co. v. Western Brokerage Co., 
213 Ill. 561, 73 N.E. 430, decided 15 years earlier in 1905. 

411 Ill. 160, 167, 103 N.E.2d 485, 489 (1952); See Entwhistle v. Henke, 211 Ill. 273, 
71 NE. 990 (1904) where an alleged usage of “oral license” was rejected for the same 
reason, 
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showing a practical construction of the contract by the parties themselves 
is admissible.5* 

The possibility of the application of the principle here considered 
should become readily apparent if one of the parties asserts a position 
which is basically inconsistent with his action prior to the litigation stage. 
If this develops, then the acts and declarations of the parties which are 
contemporaneous with the formation of the contract, or which are con- 
nected with the performance of the contract, as well as the elements of 
the rule, should be thorougly investigated to determine what effect, if any, 
the inconsistency will have. 

If the rule is to be invoked, again the parol evidence rule must be 
overcome, and it is necessary to establish preliminarily the uncertainty or 
ambiguity of the provision or provisions of the contract to lay the founda- 
tion for the admission of the extrinsic evidence necessary to prove the 
practical construction or interpretation.54 While it is quite easy to state 
the necessity for the existence of “ambiguity” to permit the application 
of the rule, it is impossible to formulate definitive rules which will indi- 
cate whether the court will consider that an ambiguity or uncertainty 
exists in a particular situation. Essentially, the court commences the con- 
struction process with the determination to arrive at what the parties in- 
tended by their agreement. If it appears to the court that the language is 
plain and susceptible to only one legal construction, then evidence of con- 
struction by the parties will be rejected.** In attempting to resolve whether 
or not an ambiguity exists in a particular situation, there are a few funda- 
mentals to be kept in mind. 

Conduct inconsistent with the plain language of the agreement will 
not establish the ambiguity. The ambiguity must stem from the contract 
itself.5° If the language admits of no ambiguity and the parties have fol- 
lowed a different practice than that called for by the agreement, perhaps 
the problem could be attacked as a modification of the original contract 


* There are many decisions in Illinois which recognize this principle. The follow- 
ing are only examples: Walters v. Walters, 409 Ill. 298, 99 N.E.2d 342 (1951); Accord 
RESTATEMENT, Contracts § 235 (1936); Williston lists the rule as a secondary rule of 
construction, 3 WILLIsTon, Contracts § 623 (rev. ed. 1936); Walter v. Sohio Petroleum 
Co., 402 Ill. 33, 83 N.E.2d 346 (1948); Vermont Marble Company v. Bayne, 356 IIl. 
127, 190 N.E. 291 (1934); Gillette v. Teel, 272 Ill. 106, 111 N.E. 722 (1916); W. H. 
Purcell Co. v. Sage, 200 Ill. 342, 65 N.E. 723 (1902). 

“In Joliet Bottling Co. v. Joliet Citizens’ Brewing Co., 254 Ill. 215, 98 N.E. 263 
(1912), the Supreme Court sharply pointed up the necessity of the ambiguity before 
the rule could be invoked, by stating at page 219, “Appellant relies upon the rule, that 
where a contract is ambiguous, and has been interpreted by the parties to it, courts 
will regard the interpretation placed upon the contract by the parties themselves. This 
rule can have no application to a construction of the contract before us in the case, 
because it is not ambiguous; and the intention of the parties to it is not to be deter- 
mined by evidence aliunde, but by the language employed in the contract itself.” 

* Joliet Bottling Co. v. Joliet Citizens’ Brewing Co., supra, note 54. 

"In re Chicago v, E, I. Ry. Co., 94 F.2d 296 (7 Cir. 1938). 
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by a subsequent agreement,*” but an attempt to convince the court that 
it should construe the original agreement contrary to the language of the 
agreement will meet with little success. Likewise, if the course of conduct 
is predicated upon a mistake of interpretation under the law, the court will 
not permit the conduct to influence its construction of the agreement.®* 

A consideration of the litigation in Knowles F. & M. Co. v. National 
Plate Glass Co., illustrates the application of the rule and its importance. 
The interpretation problem there presented was whether the informal con- 
tract involved was for the requirements of the defendant or whether it 
called for a specific quantity of runner bars which were manufactured 
by the plaintiff and sold to the defendant. The trial court sustained the de- 
fendant’s demurrer upon the theory that the contract pleaded was a re- 
quirements contract and the plaintiff had not alleged that the defendant had 
failed to purchase its entire requirement of runner bars from the plaintiff 
for the designated period. The appellate court reversed and overruled the 
demurrer, holding in essence that the complaint stated a cause of action on 
a contract for a designated quantity of runner bars. The court did point out 
that the defendant was not to be foreclosed from establishing a different 
construction upon trial.°® The cause was then tried and extensive evidence 
submitted indicating a course of conduct by the plaintiff which indicated 
a construction consistent with a requirement contract rather than one for 
a specific quantity. On the second appeal, the court rejected the plaintiff's 
contention that the opinion in the former decision foreclosed a different 
construction of the contract, and since the language employed by the 
parties was reasonably susceptible of two interpretations, it was, therefore, 
proper to consider the practical performance of the parties themselves 
under the agreement in arriving at the real meaning and intention of the 
contract. 


Use of Expert Testimony 


As the investigation and preparation phases of the litigation are de- 
veloped, the situation involved may call for resort to expert testimony to 
establish proof necessary to the interpretative process. As a result, the 
fundamentals with respect to the limitations on and applicability of expert 
testimony, should be kept in mind. 

The rules applicable to the use of expert testimony in contract cases 


See 3 Wiuiston, Contracts § 629 (rev. ed. 1936). 

In Prall v. Burckhartt, 299 Ill. 19, 132 N.E. 280 (1921), the court was of the 
opinion that if by mistake the parties follow a practice in violation of the agreement, 
the court should not perpetuate the error. See also Young v. Illinois Athletic Club, 
310 Ill. 75, 141 N.E. 369 (1923), where the prior practice of the lessee of paying the 
income tax of the lessor derived from income under the lease, was rejected as practical 
construction of the lease by the lessee. 

° 274 Ill. App. 570 (1st Dist. 1934). 

°° 301 Ill. App. 128, 21 N.E.2d 913 (1st Dist. 1939). 








552 LITIGATION IN BUSINESS RELATIONS  [VoL. 1954 


do not substantially vary from other types of litigation.*! Perhaps the most 
important rule to be kept in mind is the limitation that expert testimony 
is not admissible if the testimony represents an opinion upon the ultimate 
issue or issues to be resolved.® 

The most obvious illustration of this limitation is an opinion upon the 
interpretation of the contract when the interpretation is the ultimate issue 
to be resolved. The legal interpretation of the contract is for the court, and 
such opinion evidence would be excluded.®* 

Expert opinions with respect to damages incurred as a result of breach 
of the contract are also subject to exclusion under the general rule. An 
early Illinois decision often cited for this proposition is Linn v. Sigsbee.®* 
It involved a suit by a doctor for breach of contract by another doctor 
who agreed to refrain from practicing medicine within a designated distance 
of the residences of the plaintiff. Two doctors were allowed to testify as 
to their opinion of the plantiff’s damages. The court held that the opinions 
of the physicians were unnecessary to enable the jury to ascertain the 
damages sustained. The opinion involved in this case also offended the 
rule involving speculative damages and may in part account for the pro- 
hibition. Ordinarily, expert opinions on “value” are admissible, and if the 
testimony with respect to the damages is developed along the lines of 
“value,” the testimony may be admissible.% 

Perhaps the most important use of the testimony of the expert wit- 
ness in contract cases is in the business usage cases previously discussed 
and in the explanation of technical trade or local terms used by the parties 
in their contract. The use of expert testimony for this purpose was estab- 
lished at an early date. In Reed v. Hobbs,®* the court said, “Nothing is more 
certain, where terms of art are used in contracts, if there be any doubt as 


* The reader is referred to KiNG AND PILLINGER, OPINION EVIDENCE IN ILLINOIS 
(1942), for an exhaustive treatment of the subject matter. 

® King and Pillinger, supra note 61 at 331 et seq. which should be consulted for a 
more comprehensive treatment of the rule. 

* Opinion of attorney on sufficiency of patent licenses excluded, Rankin v. Sharples, 
206 Ill. 301, 69 N.E. 9 (1903); correct for trial court to reject testimony of builder that 
lease called for the construction of a building of steel construction which would have 
invaded the province of the court, Clarke v. Shirk, 170 Ill. 143, 48 N.E. 182 (1897); 
error to permit witness to testify that railroad ties furnished were in “compliance with 
the terms of the contract,” Alton & M. C. & N. A. R. R. Co. v. Northcott, 15 Ill. 49 
(1853); error to permit witness to testify as to his understanding of the contract term, 
McGuire v. Winston, 157 Ill. App. 222 (1st Dist. 1910). 

**67 Ill. 75 (1873); see also Springfield & N. E. T. Co. v. Warrick, 249 Ill. 470, 
94 N.E. 933 (1911); Carter v. Cairo V. & C. Ry. Co., 240 Ill. 152, 88 N.E. 493 (1909). 

*Experts allowed to testify as to value of signs for advertising purposes in suit 
on breach of contract to install free drinking fountains bearing the advertisement of 
the plaintiff, World’s Columbian Exposition v. Pasteur-Chamberland Filter Co., 82 Ill. 
App. 94 (1st Dist. 1899). See also Cleveland C. C. & St. L. Ry. Co. v. Wood, 189 IIl. 
352, 59 N.E. 619 (1901). 

3 Ill. 297 (1840). 
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to the sense in which they are used, and ought to be applied, that resort 
is to be had to the opinion of professional men, to ascertain the technical 
meaning attached to them by those most conversant with their use.” 
Again, however, the limitations imposed upon such use by the parol evi- 
dence rule and the ultimate issue rule must be taken into consideration. 

First, there must be some doubt or ambiguity as to the meaning of 
the term or terms used before the testimony is admissible. Equally, the 
interpretation must involve some technical, trade, or local term with a 
particular meaning before such testimony can be used, otherwise, the court 
or the jury is as competent as the expert to determine the meaning.® In 
Lord v. Owens,® the contract in issue called for the defendant to “vigor- 
ously push” the sale of the plaintiff's product. It was held to be reversible 
error to permit the plaintiff to introduce the opinions of witnesses that 
the meaning of the phrase was to advertise in newspapers. The court held, 
“Both of these witnesses admitted that advertising patent medicine in 
newspapers was not a custom, but depended on the agreement of the parties. 
There was no evidence that the phrase was used in any business, or that 
it had a technical significance, nor do the witnesses appear to have had 
any better qualification for interpreting it than the jury. To understand 
its meaning, no course of previous study or habit was necessary. In such 
case, expert or opinion evidence should not be received.” Similarly, in 
Sanford v. Rawlings,” it was held error to permit a monument dealer to 
testify as to the alleged meaning of the phrase “to erect a monument.” On 
the other hand, in City of Elgin v. Joslyn,” testimony as to what was in- 
cluded in the term “mason work” was held admissible. It is apparent that 
the laying of a proper foundation is essential before the interpretative ques- 
tions are posed. The technical trade or local characteristics of the term 
must be adequately established before testimony as to its meaning is ad- 
missible. 

Second, if the expert attempts to go beyond the explanation of the 
trade, technical, or local terms, he may infringe the prohibition against 
opinions on the ultimate issue. In Tyler v. Goddard," the court states, “Any 
terms in a contract that have a technical meaning can be explained by 


* Bush v. Carloading & Distributing Co., 210 Ill. App. 399 (1st Dist. 1918), (expert 
allowed to explain railroad tariff rates and schedules); City of Elgin v. Joslyn, 136 Ill. 
525, 26 N.E. 1090 (1891), (testimony of mechanics admitted to interpret term “mason 
work” used in contract); Toledo, St. L. & W. R.R. v. East St. Louis & S. Ry., 197 Ill. 
App. 230 (4th Dist. 1915), (reversible error to exclude testimony as to what “flagging a 
crossing” meant in contract between two railroads). 

* Toledo St. L. & W. R.R. Co. v. East St. Louis & S. Ry., supra, note 67; Myers 
v. Walker, 24 Ill. 134 (1860); Reed v. Hobbs, supra, note 66. 

35 Ill. App. 382, 384 (1st Dist. 1890). 

43 Ill. 92 (1867). 

" Supra, note 67. 

7207 Ill. App. 526, 535 (4th Dist. 1917). 
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experts having knowledge of that meaning. It is not, however, for the 
expert to interpret or put their construction on the contract; that is a 
matter for the court. Rankin v. Sharples, 206 Ill. 301. These witnesses were 
allowed to go beyond the mere explanation of the technical terms used 
in the contract, and to that extent the court erred in allowing them to 
testify.” 


NEGOTIATION AND SETTLEMENT 


At any of the various stages of the litigation, the possibilities of settle- 
ment of the controversy between the parties may be presented.”* Although 
ordinarily the client will make the ultimate decision with regard to settle- 
ment, he will expect from his lawyer an appraisal of the situation and 
possibly a recommendation as to whether to attempt to effect a settlement. 
In analyzing the settlement possibilities, a segregation and evaluation of 
the various elements may be helpful. 

Business elements of good will, future business relations with the other 
party, the business reputation of the client or his product, and similar 
other non-legal elements, may or may not be good and sufficient reason 
for settlement, but they should not be confused with the legal aspects of 
the case. In this area, the client should be the more competent to judge, 
and the lawyer’s primary function should be to assist him in avoiding a 
confusion of these elements with the legal aspects. 

Equally, it may be appropriate in a given situation to review with the 
client the expenses and fees involved in the litigation route, including the 
possibilities of appeal. Occasionally, there may be good reason to obtain 
an adjudication regardless of the expense in the particular case. Litigation 
is expensive, however, and where no other end will be attained, except a 
resolution of the particular controversy at hand, it may be apropos to com- 
pare the expense of litigation with settlement costs. When a controversy 
initially arises between the client and another party, the former may be 
highly incensed and insist that his case be prosecuted or defended with 
the utmost vigor. Such an attitude, of course, is the client’s prerogative, 
but he should be made aware of the potential expenses in vindicating his 
position if such potential expense either approximately equals or exceeds 
settlement costs. A timely appraisal of these elements may avoid future 
embarrassment and criticism of the lawyer when the entire matter is subse- 
quently considered by the client in a calmer atmosphere. 

For the client adequately to evaluate the foregoing and other non- 
legal elements of the situation, however, it is necessary for him to have 
the lawyer’s opinion with respect to the possibilities of success or failure 


™ Although the topic of negotiation and settlement is included in this article, it is 
often inadvisable to attempt or consider negotiating a settlement of the cause until 
the groundwork and the pre-trial phases are completed, as it may be impossible to evalu- 
ate whether the case is one for settlement or trial until these phases are completed. 
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in the litigation. If he will be successful, then there may be no damage 
to his goodwill or business reputation and likewise, the litigation expenses 
may be justifiable. In this area, the lawyer is primarily responsible, and 
while he is cognizant of the many and varied risks of litigation which may 
not be readily explainable to his client, he must nonetheless formulate a 
sufficiently definite opinion to permit the client to make his decision. 

The myriad of factors involved in evaluating the possibilities of suc- 
cess or failure in litigation does not permit the formulation of definitive 
rules of analysis of the legal aspects of the situation. Sufficient and adequate 
investigation of the factual situation and the law is ordinarily essential to 
permit a sound evaluation of settlement proposals, as well as to provide 
the basis for recommendations to the client. This in turn will permit the 
segregation of the factual elements from the legal principles involved and 
permit an evaluation of each. 

Unless directed by the client to the contrary, the lawyer should pro- 
ceed upon the assumption that the cause will be tried once suit is filed, 
and he should make his preparations accordingly. Overtures of settlement 
by either side should not permit the lawyer to be lulled into inadequate 
investigation or preparation. An aggressive attitude with trial of the cause 
as an objective may be the best settlement negotiations possible and pre- 
cipitate a settlement of the cause in accordance with the settlement terms 
desired by the client. 

If agreement to settle is reached, it then becomes incumbent upon 
the lawyer to follow through and insure that a proper legal disposition 
of the cause is made. If suit has been filed, it must be disposed of and the 
case concluded. 

If a cause is dismissed on the plaintiff's motion, regardless of whether 
the words “without prejudice” are used, the dismissal will not bar a subse- 
quent action upon the same demand. In Fidelity & Casualty Co. v. Heitman 
Trust Co.,"* a bill in chancery was dismissed without any consideration of 
the merits and before decree. The court pointed out that the decree of dis- 
missal was not res judicata and did not constitute a bar to new proceedings 
for the same cause of action between the same parties. 

In Jacobs v. Marks, in the disposition of a former action, it was re- 
cited, “This cause having been settled, it is hereby discontinued by consent 
of both parties without cost to either party.” In the subsequent action, it 
was established that the contract of settlement had not been carried out 
and the plaintiff had received nothing in satisfaction of his claim. The court 
held that the discontinuance of the former suit by agreement upon the 
making of a contract for settlement, did not bar the subsequent suit on the 
same demand because of the failure to carry out the contract of settlement. 


317 Ill. App. 256, 46 N.E.2d 155 (1942). 
183 Ill. 533, 56 N.E. 154 (1899), affirmed, 182 U.S. 583, 21 Sup. Cr. 865, 45 L.Ed. 
1241 (1901). 
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While there may be some comfort in this decision in cases where the settle- 
ment agreement contemplates some prospective performance, it may be 
considerably wiser and less embarrassing to devise a method of settlement 
which will avoid the possibility or the necessity of the second suit to insure 
recovery. 

The dismissal of a cause “with prejudice” will ordinarily operate as 
res judicata in a subsequent action on the same demand between the same 
parties. In Esquire, Inc. v. Varga Enterprises, Inc.,"* the plaintiff had origi- 
nally moved to dismiss a counter claim “without prejudice.” Subsequently, 
the counter claim was dismissed “with prejudice” and the court held that 
the dismissal with prejudice was “‘ ‘as conclusive of the rights of the parties 
as an adverse judgment after trial, being res judicata of all questions which 
might have been litigated in the suit’.” 7 

Under some circumstances, it may be propitious to dispose of the 
litigation by judgment or decree. If a consent judgment or decree is utilized, 
its effect should be appreciated. A consent decree or judgment does not 
purport to be the judgment of the court, but records the agreement of 
the parties. As a general rule, such an order should show on its face that 
it was entered by consent, but such a showing is not indispensable, and 
agreement may be shown by other evidence."® In People ex rel Nelson v. 
Joliet Trust & Savings Bank,” the appellate court stated in part, 


“A decree so entered by consent cannot be reviewed by appeal or 
writ of error ... it is held that a consent decree cannot be reversed, 
set aside or impeached by a bill of review or bill in the nature of a 
bill of review, except for fraud, unless it is shown that the consent was 
not in fact, given, or something was inserted as by consent that was not 
consented to ... The reason for the rule is that a party cannot complain 
of an error which he himself induced the court to make . . .” 


A review of the foregoing cases indicates that some precaution is neces- 
sary in dismissing the suit if the settlement provides for this method of 
disposition of the litigation. The necessary provisions should be made to 
insure that the order or decree of dismissal will become an effective bar to 
subsequent litigation upon the same demand. 


185 F.2d 14 (7 Cir. 1950). 

"Yd at 'i7. 

* Bergman v. Rhodes, 334 Ill. 137, 165 N.E. 598 (1929). 
315 Ill. App. 11, 15, 42 N.E.2d 90, 92 (2d Dist. 1942). 


VENUE, PROCESS AND PARTIES IN 
BUSINESS LITIGATION 


BY RICHARD W. McLAREN * 


COMMENCEMENT OF A CIVIL ACTION in the state or federal 
courts in Illinois to obtain redress for a business wrong will, in the ordi- 
nary case, involve little question with regard to venue, process, and parties. 
This is upon the assumption that in most such actions a relatively small 
number of parties are involved and the defendant or defendants from whom 
satisfaction can be obtained are amenable to process within the state.' For 
such simple cases, the Illinois Civil Practice Act,? the new Federal Judicial 
Code,® and the Federal Rules of Civil Procedure provide clear standards 
for selecting the place of commencing the action and liberal provisions for 
joining as parties plaintiff and defendant all persons having an interest in 
the transaction or series of transactions out of which the claim arose. 

Difficulties arise where service within the state cannot be obtained 
directly upon the real party or parties in interest, and where the real party 
or parties in interest are removed from direct participation in the transac- 
tion at issue through corporate stockholding, agency, or some other legal 
device or relationship. While these questions frequently are interrelated, 
particularly in the case of multiple defendants, they will be dealt with in 
this article in three principal sections, the first dealing with venue and 
process in actions against individuals, including partnerships, the second 
with venue and process in actions against corporations, and the third with 
problems of joinder. 

Recently, the Joint Committee of the Illinos State and Chicago Bar 
Associations on Civil Procedure published its Tentative Final Draft of 
Proposed Amendments to Illinois Civil Practice Act and Rules of The 
Supreme Court of Illinois The draft contains a number of far reaching 


*RICHARD W. McLAREN, B.A. 1939, LL.B. 1942, Yale University; 
member of the firm of Snyder, Chadwell & Fagerburg, Chicago, Illi- 
nois. Acknowledgment is made to David R. Macdonald of the Uni- 
versity of Michigan Law School. 


"In the interests of brevity, it will further be assumed herein that parties plaintiff 
in most litigation arising out of business relationships are unable to obtain satisfaction 
through in rem or quasi in rem proceedings, where service can be had by publication 
(Int. Rev. Srat., c. 110, § 138 (1953)), or personal service outside the state (Jd. § 140), 
but must obtain in personam judgments. For a statement of the distinction between 
the two types of actions, see McCormick v. Blaine, 345 Ill. 461, 465, 178 N.E. 195 (1931). 

? Act approved June 23, 1933, Ill. Laws 1933, p. 784. Int. Rev. Srat., c. 110, § 125 
et seq. (1953). 

* Act of June 25, 1948, c. 646, 62 Srat. 869, 28 U.S.C.A. § 1391 (1950). 

*The Tentative Draft (hereinafter cited as “Ill. C.P.A. Tent. Draft”) was issued 
September 1, 1954, and the Joint Committee called for suggestions, comments and 
criticisms of the Bar by December 1, 1954. 


557 








558 LITIGATION IN BUSINESS RELATIONS — [Vot. 1954 


changes, particularly in the field of venue and process. These will be dis- 
cussed from time to time where significant in connection with the par- 
ticular problems with which this article treats. 


VENUE AND PROCESS IN ACTIONS AGAINST 
INDIVIDUALS 


State Court Actions 


In addition to actions against resident and non-resident individuals, 
consideration of this subject necessarily must include actions against part- 
nerships, since, as more fully discussed hereinafter, Illinois, like a number 
of other states, regards a partnership as an aggregation of individuals and 
not as a separate entity.5 Venue considerations in suits against partnerships 
are no more complicated than in actions against other multiple defend- 
ants, so long as each partner can be served personally with process. How- 
ever, a complicated problem of obtaining jurisdiction is raised when not 
all of the partners can be served. This is discussed at the end of this 
section. 

Under the Illinois Civil Practice Act, the plaintiff has the initial choice 
of forum.* He may commence his action “. . . in the county where one or 
more defendants reside or in which the transaction or some part thereof 
occurred out of which the cause of action arose .. .” 7 This provision is to 
be read with the section governing process, which provides that “. . . sum- 
mons may be served upon the defendants wherever they may be found in 
the State . . .” § Since the “transaction or some part thereof” frequently will 


* Lewis v. West Side Trust & Savings Bank, 377 Ill. 384, 36 N.E.2d 573 (1941). 

*“The word ‘Venue’ designates the county in which the action is to be com- 
menced .. . ‘Place of trial’ is not the same as venue, as evidenced by the provision of 
the Civil Practice Act that ‘all actions shall be tried in the county in which they are 
instituted, except as otherwise provided by law.’” 1 NicHots, ILLiNo1s Civit Practice 
§ 258 (1940) (quoting Itx. Rev. Srat., c. 110, § 136). 

"Inv. Rev. Srat., c. 110, § 131 (1953). Unless otherwise provided by statute, a civil 
action is commenced by the filing of a complaint. Jd. § 129. Where there are multiple 
defendants, § 131 provides a real pitfall for the unwary: “. . . if venue is based on resi- 
dence in an action to recover money or damages, a judgment may be rendered against 
a defendant not residing within the county only when judgment is also rendered 
against a defendant residing within the county, unless the defendant not residing 
within the county appears generally, and defends the action on its merits, and not 
then unless it appears from the record or the evidence that the defendant residing 
within the county was joined with probable cause and in good faith for the purpose of 
obtaining a judgment against him and was not joined solely for the purpose of fixing 
the venue of the action in that county.” This pitfall is removed through the provision 
of proposed § § of Ill. C.P.A. Tent. Draft that “Except as otherwise provided in this 
Act, every action shall be commenced (a) in the county of residence of any defendant 
who is joined in good faith and with probable cause and not solely for the purpose of 
fixing venue in that county, or (b) in the county in which the transaction or some 
part thereof occurred out of which the cause of action arose.” (Emphasis supplied.) 

*Iut. Rev. Srat., c. 110, § 134 (1) (1953). A defendant is “found” where he is 
served unless he has been drawn there by artifice [See Im re Cash, 383 Ill. 409, 50 
N.E.2d 487 (1943), appeal denied, 321 U.S. 747 (1944), and cases cited; cf. Willard v. 
Zehr, 215 Ill. 148, 74 N.E. 107 (1905)]. 
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have occurred in plaintiff's county, these provisions will often permit plain- 
tiff to file suit on his home grounds, where both his attorney and his wit- 
nesses are likely to be located. He may thus subject to the jurisdiction of 
his county court not only residents living elsewhere in the state, but non- 
residents as well, providing that they can be “found in the State” and are 
not otherwise immune to process.® 

This is an important tactical advantage, but what are the standards 
for determining where the key transaction, or part thereof, occurred? 
Further, what are the results if plaintiff errs in this determination? 

Two inquiries must be made: what is a “part” of the transaction? 
What is the transaction “out of which the cause arose?” The Illinois courts 
have in part borrowed the interpretations of other states in this regard. 
Hence, in Van Meter v. Goldfarb, the Kentucky Supreme Court was 
quoted: 


“*The word “transaction” is held to mean every variety of affairs 
which forms the subject of negotiations or actions between the 
parties.’ ” 


The Appellate Court for the Second District in the same context stated: 


“.. . the word ‘transaction’ in the statute is modified by the phrase 
‘out of which the cause of action arose’. Ordinarily, a cause of action 
includes ‘every fact necessary for plaintiff to prove to entitle him to 
succeed—every fact that defendant would have a right to traverse.’ ” 1 


Hence, we may conclude that, for purposes of venue, the places where 
the transaction, or part thereof, occurred out of which the cause of action 
arose include those where any significant negotiations were carried on, 
where an agreement was signed, the place where it was, or was supposed 
to be performed, or where other matters occurred that plaintiff has the 
burden of proving.!? 

Since it may frequently happen that significant portions of a business 
deal will transpire in two or more counties, plaintiff's choice may seem a 
broad one. But caution should be used in its exercise, for, while it may 
appear that the only penalty for error in selection of venue is transfer to 
the proper jurisdiction, with the costs thereof,'* still, improper venue, as to 


*Note that “if all defendants are non-residents of the State, an action may be 
commenced in any county.” Int. Rev. Srat., c. 110, § 131 (1953). The rule in Illinois 
on immunity is stricter than in other states. See Cannatta v. White Owl Express, Inc., 
339 Ill. App. 79, 89 N.E.2d 56 (1st Dist. 1949) and cases cited. 

9317 Ill. 620, 624, 148 N.E. 391 (1925). 

™Schmelzle v. Transportation Inv. Corp., 341 Ill. App. 639, 641, 94 N.E.2d 682 
(2d Dist. 1950). 

%See e. g. Keystone Steel & Wire Co. v. Price Iron & Steel Co., 345 Ill. App. 305, 
103 N.E.2d 143 (2d Dist. 1952) (Where contract was drafted and signed by plaintiff 
in Peoria, mailed to defendant in Chicago where latter signed and returned it, part of 
the transaction was held to have occurred in Peoria). See also Christopher v. West, 
345 Ill. App. 515, 104 N.E.2d 309 (3d Dist. 1952). Note, 22 Cut-Kent L. Rev. 208 (1944). 

*See Itt. Rev. Stat., c. 146, § 36, and c. 110, § 135 (1953). 
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which objections have been overruled, will be grounds for reversal upon 
appeal in the usual course.'4 

Thus far we have passed over lightly the question of when a person 
is “found in the State” for purposes of service. A resident of the state, 
though not personally served, may be “found” under the Civil Practice 
Act if one copy of the summons is left “at his usual place of abode” with 
a responsible person of the family, and another copy is sent to him by 
mail.15 Except in certain special situations, the Civil Practice Act provides 
no other method for obtaining in personam jurisdiction. 

Illinois is perhaps unusual among the states in so limiting the methods 
provided for obtaining personal jurisdiction of defendants. One result is 
to permit its residents to avoid valid service in in personam actions by ab- 
senting themselves and their families from the state.1® Another result is to 
make it exceedingly difficult to obtain personal jurisdiction of non-resi- 
dents. 

Constitutionally, it has been held that a statute providing for construc- 
tive service upon a resident who has absented himself from the state is 
valid where there is reasonable probability that he will receive timely 
notice.17 In the early case of Bimeler v. Dawson,'* brought to enforce an 
Ohio judgment, the Illinois Supreme Court pointed out that, where sub- 
stituted service was made in Ohio in accordance with the laws of that 
state, one of its citizens was bound by a judgment thereafter obtained, 
for, “. . . owing allegiance to the state, he is bound by its laws, and amen- 
able to its judicial tribunals.” 1° It is reasonable to assume that Illinois resi- 
dents owe their state similar allegiance and would be similarly bound if 
Illinois statutes permitted such substituted service. But only half the prob- 
lem would be solved by a statute permitting extra-territorial service upon 
Illinois residents. The other half of the problem is presented by non-resident 
individuals doing business in Illinois. Many states have adopted legislation 
designed to subject non-residents doing business or performing other ac- 
tivities within their borders to the jurisdiction of their courts by provid- 
ing for service of process upon their agents. Early efforts in this direction 


* Winn v. Vogel, 345 Ill. App. 425, 94 N.E.2d 682 (4th Dist. 1952). 

*TIut. Rev. Srat., c. 110, § 137 (1953). The section is rather strictly construed. 
See Conley v. McNamara, 334 Ill. App. 396, 79 N.E.2d 645 (1st Dist. 1948). 

** See Mahler v. Segel, 333 Ill. App. 138, 76 N.E.2d 795 (1st Dist. 1948). Cf. Gline- 
berg v. Evans, 341 Ill. App. 332, 93 N.E.2d 520 (1st Dist. 1950). 

* Milliken v. Meyer, 311 U.S. 457, 61 Sup. Ct. 339 (1940). Note 8 U. of Cut. L. 
Rev. 596 (1941). Prior to this decision, the Illinois Supreme Court had expressed some 
doubts upon this score. See Griffin v. County of Cook, 369 Ill. 380, 387-9, 16 N.E.2d 
906 (1938). 

* 5 Til. 536 (1843). 

* Id. at 543. 

For a general review of this subject see Walsh, ‘Doing Business’ As a Basis for 
Jurisdiction In Personal Actions Against Non-Resident Individuals, 37 Gro. L. J. 596 
(1949). 
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were struck down upon constitutional grounds. Thus the United States 
Supreme Court affirmed the holding of the high court of Illinois that one 
such a statute violated the “privileges and immunities” clause where it per- 
mitted service to be made upon a person who was no longer an agent of a 
non-resident partnership.?! More recent decisions have upheld such statutes 
under the “police power” of the states. Hence statutes providing for sub- 
stituted service upon non-resident motorists have been upheld on the ground 
that “motor vehicles are dangerous machines.” 2? And an Iowa substituted 
service statute, which was couched in general terms, and applied to resi- 
dents and non-residents alike, was upheld in an action against a securities 
firm with the statement: “Iowa treats the business of dealing in corporate 
securities as exceptional and subjects it to special regulation.” 7° The se- 
curities firm had voluntarily appointed an agent in this case and was doing 
business regularly within the state. It is reasonable to assume that the court 
felt that the firm was enjoying the protection of Iowa laws and should be 
subject to its courts. 

At present, substituted service statutes in a number of states, provid- 
ing that process may be served upon local agents of individuals or firms 
in actions arising out of their business within the state, appear to be in little 
danger of being upset upon constitutional grounds.** Such statues supply 
local businessmen with a highly useful legal tool. 


The cases involving partnerships emphasize the importance of such 
statutes for today’s businessmen. Under the Uniform Partnership Act, 
adopted in Illinois in 1917, partners are liable jointly and severally for losses 
caused “by any wrongful act or omission,” or for misapplication of funds, 
where chargeable to the partnership, and jointly only for all other debts 


Flexner v. Farson, 248 U.S. 289, 39 Sup. Cr. 97 (1919), aff’g. 268 Ill. 435, 109 
N.E. 327 (1915). It was pointed out by the Illinois court that, unlike its powers with 
respect to corporations, a state may not condition the right of a non-resident individual 
to do business within its borders by requiring him to appoint an agent for service of 
process. The Supreme Court affirmed only on the ground that the person upon whom 
service was made no longer was an agent of defendants when served. 

* Hess v. Pawloski, 274 U.S. 352, 356, 47 Sup. Crt. 632 (1927). See also Wuchter 
v. Pizzutti, 276 U.S. 13, 48 Sup. Cr. 259 (1928); Scott, Hess and Pawloski Carry On, 
64 Harv. L. Rev. 98 (1950). 

Doherty & Co. v. Goodman, 294 U.S. 623, 627, 55 Sup. Cr. 553 (1935). 

™* After the decision in Doherty & Co. v. Goodman, supra note 23, the following 
statement was adopted by the American Law Institute, RESTATEMENT, JUDGMENTS § 22 
(1942): “A court by proper service of process may acquire jurisdiction over an indi- 
vidual not domiciled within the State who carries on a business in the State, as to 
causes of action arising out of the business done in the State, if a statute of the State 
so provides at the time when the cause of action arises.” See also, RESTATEMENT, CoNn- 
FLIcT OF Laws § 85 (1948 Supp.). Prior to his appointment to the Supreme Court, Justice 
Rutledge said: “Old notions concerning want of power over non-resident partners 
and partnerships have been modified or discarded . . . In general the trend has been 
toward a wider assertion of power over non-residents and foreign corporations. . .” 
Frene v. Louisville Cement Co., 134 F.2d 511, 516 (App. D.C. 1943). 
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and obligations.2> The Act also provides that specific partnership property 
may not be assigned except in connection with assignment of the rights of 
all the parties therein. This has been interpreted by the courts to prevent 
execution upon firm property where service has been obtained upon less 
than all the partners, apparently upon the theory that the plaintiff in such 
case becomes a creditor of the individual partners sued, rather than of the 
partnership.?* 

Of course, the plaintiff is not remediless where one or more members 
of the defendant partnership reside outside the state. He may sue or obtain 
judgment against the resident partners who can be served, and obtain exe- 
cution upon their separate property *8 as well as a charging order upon 
their income from the partnership business.” It is probable also that attach- 
ment would lie against firm property within the state, although this may 
well be a remedy of doubtful value.®® 

A similar problem is encountered where it is desired to bring an action 
at law against an unincorporated association. Illinois follows the common- 
law rule that such an association is not a legal entity and has no right at 
law to sue or be sued in its common name.*! As a result, it usually has been 
held that all members of an association must be made parties defendant 
and personally served with process. However, an association may be made 


* Tit. Rev. Stat., c. 106%, §§ 13-15 (1953). Prior to the adoption of the Uniform 
Act, it was held that the statute making all joint obligations the joint and several obli- 
gations of the obligors (Cf. Itt. Rev. Stat., c. 76, § 3 (1953)) did not apply to partner- 
ships. Sandusky v. Sidwell, 173 Ill. 493, 50 N.E. 1003 (1898); Fleming v. Ross, 225 Ill. 
149, 80 N.E. 92 (1907). Hence a second judgment on the same claim was barred against 
partners not joined in the first action. This part of the rule has been abrogated by 
statute. See Int. Rev. Srat., c. 110 §§$ 151, 176 (1953). 

*Tii. Rev. Srat., c. 106%, § 25 (2) (b) (1953). 

™See Comment, Service on Partnerships in Illinois, 42 Itt. L. Rev. 72, 79 (1947) 
and authorities cited; Scheske v. Wiechert, 2 Ill. App. 2d 331, 337, 119 N.E.2d 508 
(4th Dist. 1954). It does not appear that the Illinois Supreme Court has ruled directly 
upon the question, but this has been said to be the rule in the absence of special statute. 
See Hinman v. Andrews Opera Co., 49 Ill. App. 135, 140 (3d Dist. 1893). For a dis- 
cussion of the point see Kittredge v. Grannis, 244 N.Y. 182, 155 N.E. 93 (1924). 

*Scheske v. Wiechert, supra note 27. 

* Ir, Rev. Srat., c. 106%, § 28(1) (1953). He might also sue the non-resident 
partners in the states of their domicile and while the Illinois judgment would not be 
res judicata owing to the difference in the parties, such judgment, proved as a fact, 
would be entitled to weight upon principles of comity. 

See Sections 1 and 7 of Attachment Acct, Inv. Rev. Srar., c. 11, §§ 1, 7 (1953). For 
a commentary upon the pitfalls of attachment as a remedy, see Campbell, Partnership 
Obligations and Their Enforcement, 32 Cui-Kent L. Rev. 127, 141-2 (1954). Cf. Com- 
ment, Service on Partnerships in Illinois, 42 Itt. L. Rev. 72, 79-81 (1947). 

*™ Pullman Standard Car Mfg. Co. v. Local Union No. 2928, United Steelworkers 
of America, 152 F.2d 493 (7 Cir. 1945); Joint Council of Dining Car Employees Local 
370 v. New York Central R. Co., 7 F.R.D. 376 (N.D. Ill. 1946); Southerland v. Copeland, 
350 Ill. App. 313, 112 N.E.2d 733 (4th Dist. 1953). 

* Cahill v. Plumbers, Gas & Steam Fitters & Helpers’ Local 93, 238 Ill. App. 123 
(2d Dist. 1925); see also Hodgson v. Baldwin, 65 Ill. 532 (1872) (members have joint 
liability); Schultz v. Chicago Flat Janitors Union, Local No. 1, 340 Ill. App. 278, 91 
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to answer in equity (which may include a monetary award), through serv- 
ice upon its officers, and it may be held under certain circumstances that 
an association will be estopped from denying that it is a legal entity.** 
The result is that careful practice requires joining all members as defend- 
ants, but where this is impracticable, there may be other means of obtain- 
ing satisfaction. The field is a confused one at best. 

The greatest difficulty arises where, although the transaction giving 
rise to the cause of action took place within the state, and the partnership 
or unincorporated association is carrying on its business within the state 
through agents, all of the partners or association members are non-residents. 
In such case, unless he can catch them within the state, the plaintiff ordi- 
narily must seek out the defendant partners or members in their home states, 
a result which works unnecessary hardships upon businessmen of this 
state.*4 


Federal Court Actions 


In the federal practice, jurisdiction in common-law actions against 
individuals ordinarily will depend upon diversity of citizenship of the 
parties and the amount in controversy.*® Where the plaintiff is an Illinois 
resident, seeking recovery of more than $3,000, exclusive of interest and 
costs, and all defendants are non-residents, venue will be proper, except 
as otherwise provided by law, either in the judicial district where he re- 
sides, or in the district where all defendants reside.*® But as in state court 
actions in Illinois, the plaintiff, in order to obtain personal jurisdiction, nor- 
mally will have to catch an individual defendant or defendants,** including 
members of a co-partnership,** with process within the state.® 


N.E.2d 471 (1st Dist. 1950); Montgomery Ward & Co. v. Franklin Union, Local No. 4, 
323 Ill. App. 590, 56 N.E.2d 476 (1st Dist. 1944). But see Bayci v. Rango, 304 Ill. App. 
203, 25 N.E.2d 1015 (1st Dist. 1940) (service on secretary-treasurer of local who was 
also officer of International and one to whom deceased paid dues held sufficient in 
action for death benefits where rest of executive committee members scattered in dif- 
ferent states). 

* Chicago Grain Trimmers Association v. Murphy, 389 Ill. 102, 58 N.E.2d 906 
(1945); United Electric Coal Co. v. Rice, 22 F.Supp. 221 (E.D. Ili. 1938); Republican 
Central Committee of Cook Co. v. Cook Co. Regular Republican Organization, 348 
Ill. App. 189, 108 N.E.2d 524 (1st Dist. 1952). 

* Compare the result in Melvin Pine & Co., Inc. v. McConnell, 273 App. Div. 218, 
76 N.Y.S.2d. 279 (Ist Dept. N.Y. 1948) aff'd. 298 N.Y. 27, 80 N.E.2d 137 (1948), 
wherein service upon the manufacturer’s representative for an Ohio partnership in New 
York was upheld under one of New York’s special statutes (See CAHILL-Parsons NEW 
York Civit Practice, § 229-b (1946).) See also Anno., 10 A.L.R.2d 200 (1950). 

62 Srat. 930 (1948), 28 U.S.C.A. § 1332 (1950). 

%62 Strat. 935 (1948), 28 U.S.C.A. § 1391(a) (1950). 

“See Reiter v. Illinois National Casualty Company, 213 F.2d 946 (7th Cir. 1954). 

* Gerut v. Poe, 11 F.R.D. 281 (N.D. Ill. 1951); Katz Exclusive Millinery, Inc. v. 
Reichman, 107 F.Supp. 263 (W.D. Mo. 1952). 

*Fed. R. Civ. P. 4 (f). “A proposed amendment to Rule 4 would change sub- 
division (f) of the rule to permit service of summons in certain cases within the same 
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The federal rules governing service of summons are a little broader 
than the state rule in that, in addition to permitting a copy to be left at 
defendant’s “usual place of abode, with some person of the family,” fol- 
lowed by mailing, the federal practice allows service by leaving a copy 
“at his dwelling house or usual place of abode with some person of suitable 
age and discretion residing therein or by delivering a copy ... to an agent 
authorized by appointment or by law to receive service of process.” *° 

In spite of dicta to the contrary, this rule has been rather strictly con- 
strued. Thus few courts have interpreted “dwelling house” and “usual place 
of abode” in the disjunctive, but have required service to be made where 
the party is actually living, and not where he claims legal residence or is 
sojourning.*! And an “agent authorized by appointment or by law” is 
frequently interpreted to mean not a general agent but an agent specifically 
appointed to receive service of process, or one who is authorized by federal 
law to be served.*? Of course, if his bargaining position is sufficiently strong, 
an Illinois businessman might, upon entering into a transaction with one 
or more out of state persons, or a partnership, prevail upon them to ap- 
point an agent who would be authorized to receive service of process. 
While this might be realistic, it probably would not be conducive to a 
good business relationship. 

The Federal Rules also contain a borrowing provision, permitting sum- 
mons to be served in like manner as it would be under state law in an action 
brought against the same kind of defendant in a state court of general 
jurisdiction.** Partnerships and unincorporated associations as well as indi- 
viduals are affected.44 The lack of a statute in Illinois permitting service 
upon an agent of a non-resident individual, partnership or unincorporated 
association doing business in the state for actions growing out of such 
business leads to a kind of one-way street unfairness as between, for ex- 
ample, Iowa residents doing business in Illinois, and Illinois residents doing 
business in Iowa. This is exemplified by two recent cases. Thus in Gerut 
v. Poe,* Illinois partners, plaintiffs, filed suit in the Northern District of 


territorial radius now permitted for service of a subpoena of a witness. The present 
rule permits personal service of process anywhere in the district and also outside the 
district but only within the same state.” Tolman, Advisory Committee’s Proposals To 
Amend the Federal Rules of Civil Procedure, 40 A.B.A.J. 843, 844 (1954). The pre- 
liminary draft of proposed amendments is published in 16 F.R.D. following p. 396 (1955). 

“Fed. R. Civ. P. 4(d) (1). 

“'2 Moore’s Feperat Practice 929 (2d ed. 1948). 

“Id. at 930-1. See also Hardy v. O’Daniel, 16 F.R.D. 355 (D.C. 1954), wherein 
Judge Holtzoff explains that this is not true under Rule 4(d) (3) with respect to serving 
the agent of a corporation. Cf. Boston Medical Supply Co. v. Lea and Fabiger, 195 F.2d 
853 (ist Cir. 1954) (officer of corporate agent of non-resident partnership held not 
proper agent for service of process). But see Underwood v. Maloney, 14 F.R.D. 222 
(E.D. Pa. 1953). 

“Fed. R. Civ. P. 4(d) (7). 

“Id. 17(b). 

“11 F.R.D. 281 (N.D. Ill. 1951). 
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Illinois against an Iowa co-partnership which operated a certificated inter- 
state trucking business, alleging breach of contract. Summons was served 
upon defendants’ Chicago dispatcher. The court held the “borrowing” rule 
inapplicable, stating: 


“. .. the capacity of defendant co-partners to be sued is to be deter- 
mined by the law of Illinois. In Illinois a partnership is not a legal entity 
apart from the individual members and in order to sue a partnership 
it is necessary to sue and serve all the partners . . . Former Section 13 
of the Practice Act of 1907 providing for service of summons on non- 
resident partners has been replaced by Section 140 of the Illinois Prac- 
tice Act ... Except for Section 13 of the 1907 Practice Act there was 
and is no provision for substituted service on a partnership.” *¢ 


In the ordinary case, therefore, the plaintiffs would have been out of court. 
Here, however, the court found that the defendant co-partnership was 
required by federal law 47 to have designated an agent for service of process, 
and upheld the service upon the ground that the federal act overrides the 
state policy. 

The principles set forth in this case are to be contrasted with the result 
in Western Mutual Fire Insurance Co. v. Lamson Bros. & Co.*® Here action 
was brought in Iowa on the basis of diversity of citizenship by an Iowa 
plaintiff against the defendant partnership, a grain and securities brokerage 
firm all of whose members resided in Illinois, for unlawfully receiving and 
converting trust funds. Service was made on defendants’ resident manager 
in Des Moines. Motion to quash service was denied, the court holding: 


“Service of the summons on the defendant partnership was sufficient 
to require the defendant, Lamson Brothers & Company, a partnership, 
to answer in this suit under both Rule 4(d) (3) of the Federal Rules of 
Civil Procedure . . . and under Section 11079 of the Code of Iowa 
1939, permitted under Rule 4(d)(7).” * 


Taking the view, as Iowa does, that a partnership is a legal entity, the 
judgment so rendered, the court held, could reach firm property. However, 


“Td. at 283. In order to sustain ideas of constitutionality then prevalent, “non- 
resident” as used in former Section 13 of the 1907 Practice Act was interpreted to 
mean non-resident of the county and to have no application to non-residents of the 
state. Watson v. Coon, 247 Ill. 414, 93 N.E. 289 (1910); Joel v. Bennett, 276 Ill. 537, 
115 N.E. 5 (1915). Even under this law, service could not be made upon an agent 
and judgment taken in the common name used. Werner v. W. H. Shons Company, 341 
Ill. 478, 173 N.E. 486 (1930). Since process was made to run throughout the state by 
Section 10 of the Civil Practice Act adopted in 1933 (Itt. Rev. Srat., c. 110, § 134 
(1953) ), it apparently was felt that Section 13 of the 1907 Act served no useful purpose 
and it was allowed to expire. 

“ Motor Carrier Act, 49 Stat. 563 (1935) amended 54 Srat. 928 (1940), 63 Srar. 
487 (1949), 49 U.S.C.A. § 321(c) (1951). 

“42 F. Supp. 1007 (S.D. Iowa 1941), 


“ Id. at 1011, 
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the non-resident partners could not be held personally in the absence of 
valid personal service.®° 

One writer has suggested a number of amendments to the Illinois stat- 
utes, among other things, making all partnership obligations joint and sev- 
eral, and providing for substituted service along the lines of the Iowa 
statute.>! Apparently the former suggestion is made upon the theory that 
merely providing for substituted service would not sustain a judgment 
which could be enforced against firm property, Illinois not recognizing 
a partnership as a legal entity.52 New York has met this problem without 
upsetting the substantive law of partnership, but, in effect, viewing a part- 
nership as a legal entity solely for procedural purposes.5* Thus it adopted 
as part of its Civil Practice Act a section permitting suit to be brought 
against a partnership in the firm name, with service upon a single partner, 
and with a caveat making a judgment obtained upon such service enforce- 
able against the property of the partnership and that of the partners served.54 


The amendments to the Civil Practice Act proposed by the Joint Com- 
mittee of the Illinois State and Chicago Bar Associations ®> would provide 
a similar workable procedure for suing partnerships, absent residents, and 
non-residents (as well as unregistered corporations) on causes of action 
arising in Illinois out of the transaction of business within the state. The 
key provisions are contained in proposed Section 17, providing in part: 


*° The court went on to say: “While under the laws of Illinois a partnership is 
not an entity, in Iowa a partnership is not only a legal entity but can be sued as such 
and judgment obtained and enforced against it apart from the individual members of 
the partnership.” Ibid. See also Darby v. Philadelphia Transportation Co., 73 F. Supp. 
522 (E.D. Pa. 1947) (under Pennsylvania statute); cf. Fennell v. Bache, 123 F.2d 905 
(Ct. App. D.C. 1941) cert. denied 314 U.S. 689, 62 Sup. Ct. 359 (1941) (opinion by 
Justice Rutledge prior to his appointment to the Supreme Court); Forsgren v. Gillioz, 
110 F. Supp. 647 (W.D. Ark. 1953) (limiting service under common name statute to 
tort actions, following state court and interpretation of legislative intention). 


Campbell, supra note 30, at 143. 
"Lewis v. West Side Trust & Savings Bank, supra note 5. 


*’See Ruzicka v. Rager, 305 N.Y. 191, 111 N.E.2d 878, 881 (1953); Koons v. 
Kaiser, 91 F. Supp. 511, 516 (S.D.N.Y. 1950). Note that New York adopted the Uni- 
form Partnership Act, October 1, 1919. 38 McK. Cons. Laws § 1 et seq. 


* CaniLt-Parsons New York Civit Practice, § 222-a (1946). The section pro- 
vides in part: “Iwo or more persons carrying on business as partners may sue or be 
sued in their partnership name whether or not such name comprises the names of the 
persons. If the persons be defendants in an action or proceeding, the summons or other 
process may be served upon any one or more of them with like effect as though all of 
the persons had been named as defendants by their own respective names. ... An exe- 
cution upon .. . judgment may be collected out of the real and personal property of 
the partnership, and out of the real and personal property of the persons summoned . . .” 
New York also has a statute applicable to resident and non-resident individuals per- 
mitting service of summons upon the “person who, at the time of service, is in charge 
of any business in which the defendant or defendants are engaged within this state. . . ” 
Canitit-Parsons New York Civit Practice, § 229-b (1946). 


“Til. C.P.A. Tent. Draft, supra note 4. 
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“(1) Any person, whether or not a citizen or resident of this State, 
who in person or through an agent does any of the acts hereinafter 
enumerated, thereby submits said person, and, if an individual, his per- 
sonal representative, to the jurisdiction of the Courts of this State as 
to any cause of action arising in this State from the doing of any of said 
acts: 


(a) The transaction of any business within this State, 

(b) The commission of a tortious act within this State, 

(c) The ownership, use, or possession of any real estate situated 
in this State, 

(d) The insuring of any person, property or risk located within 
this State, whether the policy is delivered by mail or other- 
wise.” 


The section also provides for personal service outside the state, in such 
cases, with the same effect as though made within the state. 

More specifically, proposed Section 27.1 would allow a partnership 
to be sued “. . . in the names of the partners as individuals doing business as 
the partnership, or in the firm name, or both,” and would provide that an 
unsatisfied judgment taken in the firm name °* would not bar a subsequent 
action to enforce individual liability against the members. This would be 
implemented by Section 13.4, providing that a “partnership sued in its firm 
name may be served by leaving a copy of the process with any partner 
personally or with any agent of the partnership found anywhere in the 
State .. .,” and by Section 6(2) providing that “a partnership sued in its 
firm name is a resident of any county in which any partner resides or in 
which the partnership has an office or is doing business.” 

The Tentative Draft does not purport to cover the problem of suing 
unincorporated associations, although the Joint Committee notes that it “is 
of the view that civil actions, both at law and in equity, should be permitted 
to be maintained by and against unincorporated associations as entities and 
in the association name.” 57 A remedy similar to that proposed for partner- 
ships in Section 27.1 is suggested, but is regarded as a proper subject for 
“a companion bill rather than as an amendment to the Civil Practice Act.” 5° 

The suggestions made by the Joint Committee would materially butt- 
ress the position of the Illinois businessman with regard to litigation arising 
out of business relationships with individuals and unincorporated firms. This 
would be true not alone in the state courts, but owing to the “borrowing 
provision” of Federal Rule 4(d)(7), of inestimable importance in the fed- 
eral courts as well. Consistent with the current of legislative enactment in 


* The Joint Committee will recommend additional legislation to provide that a 
judgment so taken would bind only partnership property. C.P.A. Tent. Draft, p. 45. 

* Id. at 292. 

* Ibid. 
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other states,° the Illinois legislature should adopt the proposed amend- 
ments. 


VENUE AND PROCESS IN ACTIONS AGAINST 
CORPORATIONS 


A private corporation may be sued in the state courts “. . . in the county 
in which such corporation has its principal office or is doing business or in 
which the transaction or some part thereof occurred out of which the cause 
of action arose.” © The Illinois Business Corporation Act requires each 
domestic corporation and each foreign corporation doing business within 
the state to establish and maintain a registered office and a registered agent. 
Service upon a private corporation may be made by leaving a copy with 
“any officer or agent found in the county,” and if no such officer or agent 
can be found, then service may be made in any other county.®* Alter- 
natively,® “any process” may be served on the registered agent of a domestic 


In 1945, the New York statute was liberalized in order to “permit an action to 
be brought against partners or other joint debtors without any restriction, as to either 
type of action, or the doing of business or holding property within the state, authorizing 
entry of judgment binding upon the partnership or jointly owned property where 
service of process is had upon less than all the partners or joint debtors.” Judicial 
Council, State of New York, Eleventh Annual Report and Studies, 232 (1945). At this 
time six states, Colorado, Connecticut, North Dakota, Ohio, Texas, and Wyoming, had 
statutes permitting suit by or against partnerships in their common name. Eight other 
states, Alabama, California, Idaho, Minnesota, Montana, Nevada, Pennsylvania, and 
Utah, had statutes permitting suits only against partnerships in their common names. 
Id. at 226, notes 7, 8. Michigan and Wisconsin had statutes authorizing suit in the 
firm name when some of the partners were not known. Comment, supra note 30, 78 
Itt. L. Rev. 72, 78, note 31. Since that time, Arkansas has adopted a common-name 
statute which has been restricted in its application to tort actions. Forsgren v. Gillioz, 
supra note 50. Other states have taken steps to provide for substituted service upon 
partnerships some or all of whose members are non-residents. See FLa. STATUTES ANNO. 
§ 47.16 (as Amended, Laws 1951, c. 26657, § 1) (1953) (Secretary of State as agent 
for non-resident partnership doing business in state); Cook, Iowa Ru es Civit Pro- 
CEDURE ANNO. Rule 4 (1944) (“Actions may be brought . . . against partnerships as 
such .. .”); Missouri L. 1943, p. 353, § 27, Mo. Rev. Strat. § 506.150 (1949); N.M. Stat. 
1941 Anno., §§ 19-605, 19-101(4) (0) (service permitted to be made upon partner, man- 
aging or general agent, or person in charge of business office, following Fed. R. Civ. P. 
4(d) (3); Ore. Rev. Stat. §§ 648.060, 648.070 (Assumed name statute: non-resident user 
consents to service on Secretary of State); Virginia Laws, 1950, p. 455, Cope or Vir- 
GINIA § 8-59.1 (process served upon single partner deemed service upon partnership). 
Thus 24 states have adopted some legislation in the direction suggested in the text. 

Tir. Rev. Srat., c. 110, § 132 (1953). 

* Id., c. 32, §§ 157.11, 157.106 (1953). 

* Id., c. 110, § 140 (1953). Proposed § 13.3 of Ill. C.P.A. Tent. Draft would permit 
“serving an officer or agent anywhere in the state without first attempting to serve an 
officer or agent in the county in which suit is commenced,” thus avoiding the present 
“circuitous, expensive and unnecessary procedure.” Id. at p. 20. 

* Hall v. Metropolitan Life Insurance Company, 298 Ill. App. 83, 18 N.E.2d. 388 
(1st Dist. 1938). See also Gargac v. Smith-Rowland Co., 170 F.2d 177 (7th Cir. 1948) 
(right to serve Secretary of State as agent for withdrawn corporation survives under 
Illinois statute, two methods of service being optional). But see Phillips v. Interstate 
Motor Freight System, 45 F. Supp. 1 (E.D. Ill. 1942) (return to show that one or other 
of two sections providing for service has been complied with). 
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corporation or foreign corporation authorized to do business in the state, 
or if he cannot be found (or if a domestic corporation has failed to appoint 
such an agent), then upon any clerk in charge of the corporation depart- 
ment of the Secretary of State,®4 who shall mail a copy to the defendant 
corporation. 

In a federal court, granted the requisite diversity of citizenship and 
amount in controversy, “a corporation may be sued in any judicial district 
in which it is incorporated or licensed to do business or is doing business,” ®* 
and service may be made upon “. . . a managing or general agent, or. . . any 
other agent authorized by appointment or by law to receive service . . .,” 
provided a copy is mailed to defendant where the agent is authorized by 
statute to receive process and the statute so requires.®* Alternatively, service 
may be made in the type of action we are considering in accordance with 
the law governing service in the state courts.®" 

In cases involving domestic corporations and in the great majority of 
cases against foreign corporations doing business in the state, the registered 
agent requirements of the Business Corporation Act eliminate problems 
of venue and process. The Secretary of State, pursuant to statute,®* pub- 
lishes annually and files with the Recorder of Deeds in each county a 
“Certified List of Domestic and Foreign Corporations” setting forth the 
name and address of the registered agent of each registered domestic and 
foreign corporation. By reference to this list a lawyer may determine the 
state of incorporation of a proposed defendant, for diversity purposes, and 
the name and address of its agent for service. Problems of venue and process 
arise, however, when the foreign corporation against which recovery is 
desired has not registered as one doing business in the state. 

Since state law permits suit against a corporation in the county where 
it is “doing business” or where the transaction or any part thereof oc- 
curred, with service upon “any officer or agent found,” and since federal 
law also permits suit in diversity cases in a district where a defendant cor- 
poration is “doing business,” with service upon either (1) “a managing or 
general agent” or one “authorized by appointment or by law,” or (2) in 
accordance with state law, two inquiries must be made by plaintiff’s coun- 
sel: first, is the proposed defendant corporation “doing business” in I}linois? 
second, is the local representative who is available for service an “agent”? 
These inquiries must be made whether suit is to be filed in state or federal 
court. 


“Inv. Rev. Stat., c. 32 §§ 157.13, 157.111 (1953). 

62 Strat. 935, c. 646 (1948), 28 U.S.C.A. § 1391(c) (1950). 
“Fed. R. Civ. P. 4(d) (3). 

Id. 4(d)(7). 

“Trt. Rev. Stat., c. 32, § 157.155 (1953). 
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What Constitutes “Doing Business” 

As previously noted in connection with obtaining jurisdiction of indi- 
viduals, constitutional considerations prohibit a state’s making the right 
of a non-resident natural person to do business within its borders con- 
ditional upon his appointing an agent for service of process.® No such 
prohibition applies in the case of a foreign corporation, and where it ap- 
points an agent for service of process in accordance with such a state law, 
this is construed as an “actual consent” to be sued in the state or federal 
courts of that state.”° Similarly, where a foreign corporation has chosen 
to do business in a state, it may be deemed to have “rendered itself amen- 
able to proceedings in the courts of that state.” “1 Progressively, in recent 
years, notions of due process have been satisfied with less and less activity 
which may be construed as “doing business” sufficient to establish a basis 
for in personam jurisdiction. They require only “certain minimum con- 
tacts” with the state “such that the maintenance of the suit does not 
offend ‘traditional notions of fair play and substantial justice’.” 7? Such 
contacts apparently are sufficient now “where business activities reach out 
beyond one state and create continuing relationships and obligations with 
citizens of another state,” “* and where the corporation “has been carrying 
on... a continuous and systematic, but limited, part of its general busi- 
ness” in the state, even though the cause of action did not arise from such 
activities within the state."* The United States Supreme Court has estab- 
lished a standard in the following general terms: 


“The essence of the issue here, at the constitutional level, is one of 
general fairness to the corporation . . . The amount and kind of ac- 
tivities which must be carried on by the foreign corporation in the 
state of the forum so as to make it reasonable and just to subject the 
corporation to the jurisdiction of that state are to be determined in 
each case.” 7 


® See note 21, supra. 

*Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U.S. 165, 60 Sup. Ct. 153 
(1939); Canright v. General Finance Corp., 33 F. Supp. 241 (E.D.IIl. 1940). However, 
where a foreign corporation has not voluntarily appointed an agent for service of 
process but is served through the Secretary of State under a non-resident motorist 
statute, it does not waive its rights under the general venue statute. Olberding v. New 
York Central R. Co., 346 U.S. 338, 74 Sup. Cr. 83 (1953). 

™ International Shoe Co. v. Washington, 326 U.S. 310, 66 Sup. Ct. 154 (1945). 

? Td. at 316. 

* Travelers Health Association v. Virginia, 339 U.S. 643, 647, 70 Sup. Ct. 927 
(1950). 

“Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437, 438, 72 Sup. Ct. 413 
(1952) (Note that actual service was made upon the president of the corporate de- 
fendant). But see Knight v. Stockard S. S. Corp., 214 F.2d 727 (2d Cir. 1954) (service 
upon president of third party defendant while passing through state quashed where 
it maintained bank accounts but did no other business in state). 

** Perkins v. Benguet Consolidated Mining Co., supra note 74, at 445. See also 
2 Moore’s FeperAL Practice 960 (1948). 
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But this standard prescribed the maximum limits to which a state may 
go in subjecting a foreign corporation to the jurisdiction of its courts. 
The state is not required to exercise all the jurisdiction of which it is 
capable.7* Thus, in the kind of action here considered, the controlling 
standard, subject to the maximum limit noted above, is that which has 
been adopted by Illinois courts for deciding whether or not a foreign cor- 
poration’s activities in the state constitute “doing business” sufficient to 
support the service of process upon it within the state. This is true whether 
suit is filed in a state or federal court, for the majority view now is that 
state standards must be applied in. diversity suits in the light of the rule in 
Erie v. Tompkins™ and the borrowing provision of the Federal Rules, 
making service of process valid if made in the manner prescribed by the 
law of the state in which service is made.78 And it apparently makes no 
difference whether the suit is filed originally in the federal court or is 
removed thereto after being started in the state court.”® 

Space will not permit lengthy consideration of the quantum of business 
activities which the Illinois courts have determined do and do not consti- 
tute “doing business.” However, certain basic principles may be noted. 
Sending solicitors into the state, or solicitation of business in Illinois through 
resident salesmen, without more, is not sufficient to subject a foreign cor- 
poration to process in IIlinois.°° Maintenance of a sales office in connection 
with such solicitation is not enough more than mere solicitation to support 


Missouri Pacific Railroad Company v. Clarendon Boat Oar Company, Inc., 257 
USS. 533, 535, 42 Sup. Ct. 210 (1922). See ResTATEMENT, Conrtict or Laws, § 73, com- 
ment a, § 46, comment f (1934). 

™ 304 US. 64, 58 Sup. Cr. 817 (1938). See also Woods v. Interstate Realty Co., 
337 U.S. 535, 69 Sup. Ct. 1235 (1949); Cohen v. Beneficial Industrial Loan Corp., 337 
US. 541, 69 Sup. Cr. 1221 (1949). 

* Canvas Fabricators, Inc. v. William E. Hooper & Sons Co., 199 F.2d 485 (7th 
Cir. 1952); Schmidt v. Esquire, Inc., 210 F.2d 908, 915 (7th Cir. 1954) cert. denied 348 
U.S. 819 (1954); Pulson v. American Rolling Mill Co., 170 F.2d 193 (1st Cir. 1948); 
Bomze v. Nardis Sportswear, Inc., 165 F.2d 33, 35 (2d Cir. 1948); Partin v. Michaels 
Art Bronze Co., 202 F.2d 541 (3d Cir. 1953); Rosenthal v. Frankfort Distributors Corp., 
193 F.2d 137 (5th Cir. 1951); Olshanksy v. Thyer Mfg. Corporation, 13 F.R.D. 227 
(N.D.IIl. 1952); Tomerlin v. London & Lancashire Ins. Co. of America, 76 F. Supp. 168 
(E.D. Ill. 1944). But see 2 Moore’s Feperay Practice § 4.25 (2d ed. 1948); General Elec- 
tric Co. v. Masters Mail Order Co., 122 F. Supp. 797, 800 (S.D.N.Y. 1954). The ruling 
may be different where the question is one of service upon a third party defendant. 
See Lone Star Package Car Co., Inc. v. Baltimore & O. R. Co., 212 F.2d 147, 153 (Sth 
Cir. 1954). 

See Lone Star Package Car Co., Inc. v. Baltimore & O. R. Co., note 78, supra; 
Frank MacMonnies Corp. v. Sunical Packing Co., 75 F.2d 467 (2d Cir. 1935). Contra, 
General Electric Co. v. Masters Mail Order Co., supra, note 78. However, it appears 
that a stronger showing of “doing business” may be required where the cause of action 
arose outside the state. See Missouri Pacific Railroad Company v. Clarendon Boat Oar 
Company, Inc., note 76, supra; Robbins v. Benjamin Air Rifle Co., 209 F.2d 173, 178 
(5th Cir. 1954); Miller v. Tulsa Petroleum Co., 117 F. Supp. 359, 362 (M.D. Pa. 1953). 

“Booz v. Tex. & Pac. Ry. Co., 250 Ill. 376, 95 N.E. 460 (1911); Elgin Labora- 
tories v. Utility Mfg. Co. 26 F. Supp. 918 (N.D. Ill. 1939). 
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jurisdiction.®! But if solicitation of business is supplemented by the main- 
tenance of a stock of merchandise in Illinois such that a continuous course 
of dealings results, or if its agent both solicits and is authorized to adjust 
claims and otherwise represent it, this will be held to be doing business.*? 
But neither the mere holding of stock in a corporation which does business 
in Illinois,8* nor the filing of a suit in Illinois courts will be construed as 
“doing business.” &4 

Early cases in Illinois show a reliance by the state courts upon a kind 
of common law concept of doing business. Hence it was said: 


“The words ‘doing business’ and ‘transacting business,’ as used in 
statutes regulating foreign corporations, have by numerous judicial de- 
cisions been given a settled and recognized meaning, and refer only to 
the transaction of the ordinary business in which the corporation is 
engaged. . ."™ 


A year later in the leading case of Booz v. Texas & Pacific Ry. Co.,8* the 
Illinois Supreme Court stated: 


“The defendant, being a foreign corporation, could only be served 
in this State if it was doing business here, and no one could be an agent 
of the defendant unless he had power to represent it in the transaction 
of some part of the business contemplated by its charter. There was no 
one in this State who had power to make any contracts or bind the 
defendant in any way, and the mere solicitation of business by persons 
who have no other authority is not doing business. . .” §7 


The authorities cited included decisions of Illinois, as well as those of 
other state and federal courts. The Illinois decisions do not appear to 
change in theory following the United States Supreme Court decision in 


* Bull & Co. v. Boston & M. R.R., 344 Ill. 11, 175 N.E. 837 (1931); Cf. Canvas Fabri- 
cators, Inc. v. William E. Hooper & Sons, 199 F.2d 485 (7th Cir. 1952). 

®Pergl v. U.S. Axle Co., 320 Ill. App. 115, 50 N.E.2d 115 (1st Dist. 1943). Cf. 
Italian-Swiss Agricultural Colony v. Pease, 194 Ill. 98, 62 N.E. 317 (1901). See also 
Clover Leaf Freight Lines, Inc. v. Pacific Coast Wholesalers Ass’n., 166 F.2d 626 (7th 
Cir. 1948) (consigned goods). 

* Vischer v. Dow Jones Co., 325 Ill. App. 104, 123, 59 N.E.2d 884 (1st Dist. 1945); 
Terry Carpenter, Limited v. Ideal Cement Co., 117 F. Supp. 443 (D. Nebr. 1954) and 
cases cited. Stetson China Co. v. D. C. Andrews & Co. of Illinois, Inc., 9 F.R.D. 135, 
138-9 (E.D. Ill. 1948). But see $.0.S. Co. v. Bolta Co., 117 F. Supp. 59, 64 (N.D. Ill. 
1953) (stating that the “modern view” is to permit service upon a subsidiary where it 
is a “mere agent or instrumentality” of the parent company). Accord, Skupski v. Western 
Navigation Corp, 123 F. Supp. 309 (S.D.N.Y. 1954) and General Electric Co. v. Masters 
Mail Order Co., supra note 78. See also Note, Jurisdiction Over Foreign Holding Com- 
panies, 60 Yate L.J. 908 (1951); Anno. 18 A.L.R. 2d 187 (1951). 

“The Alpena Portland Cement Co. v. The Jenkins & Reynolds Company, 244 
Ill. 354, 360, 91 N.E. 480 (1910) and cases cited. 

% Ibid. 


* 250 Ill. 376, 95 N.E. 460 (1911). 
* Id. at 381. 
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International Harvester Company v. Kentucky,®* which began to relax the 
standard of “doing business” for due process purposes. On the contrary, 
the Illinois courts continued to apply the common-law standard of doing 
business.®® 

With this in mind, the basis for the decision of the Court of Appeals 
for the Seventh Circuit in Consolidated Cosmetics v. D-A Publishing Co. 
may be questioned. Here an action was brought by plaintiff, an Illinois cor- 
poration, in the Northern District of Illinois, alleging infringement by 
defendant, a New York corporation, of a registered trademark for a maga- 
zine title. Service was made upon an official of Kable Company, a corpora- 
tion having an office at Mount Morris, Illinois.*t The District Court granted 
defendant’s motions to dismiss and to quash service of process on the ground 
that defendant was not doing business in IIlinois. 

The record showed that Kable Company had a contract with de- 
fendant whereby it received from it all the material, written matter, photo- 
graphs, drawings, and engravings which went into defendant’s magazines, 
printed and bound the magazines, submitted them for proofreading by 
defendant, and then printed them, whereupon they became defendant’s 
property. It then wrapped, addressed, and deposited the magazines in the 
mails directed to defendant’s subscribers, or to newstands. It carried out all 
these functions at Mount Morris. Defendant had also designated Mount 
Morris as the public office where it transacted business, pursuant to the 
postal regulations. 

Upon these facts the Court of Appeals reversed, stating: 


“. . . the rule, as the Supreme Court has defined it, seems clear that 
the defendant must have certain minimum contacts within the territory 
of the forum of such character that the maintenance of the suit does 
not offend traditional ideas of fair play and substantial justice.” % 


Comparing the facts in this case with those in Jnternational Shoe Co. v. 
Washington, the court found them “even stronger in support of jurisdic- 
tion.” Concluding, it said: 


“These activities were not casual, isolated or disconnected but con- 
tinuous and connected, in plan and series. If we are to follow the 


234 US. 579, 34 Sup. Cr. 944 (1914). 

®See e. g. Pembleton v. Ill. Com. Men’s Assn., 289 Ill. 99, 124 N.E. 355 (1919); 
Bull & Co. v. Boston & M. R.R., 344 Ill. 11, 175 N.E. 837 (1931). Little consideration has 
been given the question by the Illinois Supreme Court since the date of the latter 
decision. 

186 F.2d 906 (7th Cir. 1951). 

* Pursuant to Itt. Rev. Srat., c. 110, § 141 (1953). A District Court has jurisdiction 
of an action for trademark infringement without regard to amount in controversy or 
diversity of citizenship. 60 Stat. 440, c. 541, Tit. VI, § 39 (1946), 15 U.S.C.A. § 1121 
(1948). 

* 186 F.2d 906, 907 (7th Cir. 1951). 

** 326 U.S. 310, 66 Sup. Ct. 154 (1945). 
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Supreme Court, we cannot avoid the conclusion that such activities 
necessitated contacts which were such . . . as not to exempt defendant 
from service of process in Illinois. . . 

“The functions of a magazine publishing company, obviously, in- 
clude gathering material to be printed, obtaining advertisers and sub- 
scribers, printing, selling and delivering the magazines for sale. Each 
of these we think constitutes an essential factor of the publication busi- 
ness. Consequently, if a non-resident corporation sees fit to perform any 
one of those essential functions in a given jurisdiction, it necessarily 
follows that it is conducting its activities in such a manner as to be 
subject to jurisdiction.” 4 

There appears no doubt as to the correctness of the decision in the 
light of defendant’s designation of Mount Morris as “the public office where 
its business is transacted.” It did so under the postal regulations and should 
be estopped from denying that it did business there upon the same consider- 
ations of public policy which moved the court to hold in Gerut v. Poe,” 
discussed in the previous section, that a partnership which was certificated 
as a motor carrier under the Federal Act could not avoid service by failing 
to appoint an agent. Moreover, defendant here was carrying on in Illinois, 
through the agency of Kable Company, most of the essential functions of 
a publishing business, well within the standard of “doing business” laid 
down by the Illinois courts. 

This is not to say, however, that “certain minimum contacts,” within 
the rule of the International Shoe case, or the performing of “any one of 
those essential functions” handled by Kable Company (as specified in the 
dictum of the court last quoted) would be sufficient to constitute doing 
business under Illinois criteria. The more recent decision of the Court of 
Appeals in Schmidt v. Esquire, Inc.®* tends to indicate that where the ques- 
tion is squarely presented, this court will apply Illinois rather than federal 
precedents. 

As previously noted, Section 17 of the Proposed Amendments to the 
Civil Practice Act would adopt the approach that any person, through the 
“transaction of any business within this State” thereby submits himself to 
the jurisdiction of the Illinois courts with respect to any cause of action 
arising out of such transactions. This standard would require substantially 
less activity than the current concept of “doing business” under Illinois 
law. The Joint Committee recognizes this, pointing out: 


“A number of states have statutes giving jurisdiction where individ- 
uals, partnerships or corporations engage in business activities or have 


*186 F.2d 906, 908 (7th Cir. 1951). Prior opinions written by the same judge 
have been based upon the facts in each case, but also rely heavily upon federal prece- 
dents. See Canright v. General Finance Corp., 33 F. Supp. 241 (E.D. Ill. 1940); Rendle- 
man v. Niagara Sprayer Co., 16 F.2d 122 (E.D. Ill. 1925). 

*11 F.R.D. 281 (N.D. Ill. 1951). 

* 210 F.2d 908, 915 (7th Cir. 1954), cert. denied 348 U.S. 819 (1954). 
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business transactions within the state which do not necessarily amount 
to the doing of business within the state in the traditional sense.” 7 


There appears to be little doubt as to the constitutionality of the proposed 
section in the light of the principles discussed above. Its enactment would, 
in the first instance, frequently remove the necessity for Illinois business- 
men to go abroad to file their lawsuits, and in the second instance, largely 
eliminate the first round of dilatory motions (based upon a denial that 
defendant is doing business in the state) where suit is filed in Illinois under 
present standards. These reasons strongly supplement those offered in the 
preceding section in support of the proposed amendments. 


What is An Agent For Service of Process 


As pointed out above, where the intended defendant is a domestic 
corporation or a foreign corporation which has been authorized to transact 
business in Illinois, the question of what constitutes an agent for service of 
process presents no problem. The probiem arises when, having determined 
from all the facts that the intended corporate defendant, though unregis- 
tered, is doing business in I}linois sufficient to support jurisdiction, the plain- 
tiff’s attorney reaches the point of supplying the sheriff or the marshal with 
the name of the person to be served. 

Recent federal cases seem to supply a simple rule of thumb for this 
problem where service is to be made upon a “managing or general agent” 
pursuant to Federal Rule 4(d) (3). Lone Star Package Car Co. v. Baltimore 
& O. R.R. Co.*8 stated the rule as follows: 


“If a corporation’s business is so substantial as to render the corpora- 
tion amenable to suit in the state, its principal agent in charge of ac- 


, 


tivities within that state meets the test of a ‘managing agent’. 


Finding that the B. & O. was doing business in Texas under criteria which 
it found appropriate in this case, the court held that service upon two of 
defendant’s freight representatives was proper. In Krnach v. Electro Lift, 
Inc.,® cited in the above case, invoking the same principle, the District 
Court upheld service in Ohio on a manufacturer’s representative, who main- 
tained his own office and represented two other manufacturers in addition 
to defendant, but who, in addition to soliciting orders, handled complaints, 
and investigated overdue bills. Through these activities, the manufacturer 
was “doing business” in Ohio, therefore his representative was a proper 
agent for service. 

This case has real significance in the light of the great number of manu- 
facturers today who have adopted the manufacturer’s representative chan- 
nel of distributing their products, and the view which seems to prevail that 


“Til. C.P.A. Tent. Draft, p. 26. 
212 F.2d 147, 152 (5th Cir. 1954). 
"13 F.R.D. 131 (N.D. Ohio, 1952). 
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such representatives are not proper agents for service of process. If a non- 
resident manufacturer does not want to be found “doing business” in IIli- 
nois, he must take care that his representative confines his activities to 
solicitation, and has no additional authority or responsibility.’ 

This is necessary because, it appears to the writer, this cart-before-the- 
horse test of who is a proper agent for service is valid under the Illinois 
cases and under its statute, which permits service upon “any agent.” 

Particularly illustrative are the freight solicitor cases. It has been held 
in an unbroken line of cases that a railroad may maintain an office for 
freight solicitation in Illinois, and if it does no other business, its agent in 
charge is not a proper agent for service of process.!°! Such an agent, how- 
ever, of a road having track within the state, has been held a proper one 


to serve with process,1° 

Under this test, service apparently may be made upon any person 
through whom the foreign corporation is doing business within the state, 
and the agency relationship may not be denied by the parties.1% 

Of course, the person served must at the time of service be an agent 
of the defendant,! and service will not be good if the agent has a known 
interest adverse to the defendant which results in suppression of the fact 
of service.’ Similarly, the agent must be a person who has some authority 
and responsibility to act for the corporation, and service upon a director, 
stockholder, or attorney not otherwise authorized to receive service, will 


be insufficient.1% 
Service upon an officer of a corporation through which a foreign cor- 


poration is doing business within the state is proper,!®’ and if a foreign 


1 See Olshansky v. Thyer Mfg. Corporation, 13 F.R.D. 227 (ND. Ill. 1952). See 
also Consumers Services, Inc. v. Cleaver-Brooks Co., 117 F. Supp. 585 (D. Minn. 1954); 
Nordegren v. Evis-Northwest, Div. of N.W. Ind. Service Corp., 15 F.R.D. 453 (D. Minn. 
1954) (Independent distributor carrying on no special functions for manufacturer is 
not a proper agent for service of process). 

1 See Bull & Co. v. Boston & M. R.R. 344 Ill. 11, 21-22, 175 N.E. 837 (1931). 

* American Hide Co. v. Southern Ry. Co., 310 Ill. 524, 142 N.E. 200 (1924). 
See also Armour & Co. v. Goldsmith & S. Co., 225 Ill. App. 331 (1st Dist. 1922); R. M. 
Owen & Co. v. Johnson, 184 Ill. App. 90 (3d Dist. 1913). 

*® There was an element of estoppel involved in Italian-Swiss Agricultural Colony 
v. Pease, 194 Ill. 98, 62 N.E. 317 (1901) and in Miller v. Grand Lodge, 282 Ill. 430, i118 
N.E. 713 (1918). In Cannatta v. White Owl Express, Inc., 339 Ill. App. 79, 89 N.E.2d 
56 (1st Dist. 1949), defendant’s truck driver was held a proper agent for service. 

** McCoy v. Hy-G Corporation, 318 Ill. App. 229, 47 N.E.2d 384 (1st Dist. 1943); 
Racine Lumber & Mfg. Co. v. G. W. White Lumber Co., 190 Ill. App. 102 (1st Dist. 
1914) Cf. Flexner v. Farson, supra note 21, Gargac v. Smith-Rowland Co., supra note 63. 

** Personal Loan & Savings Bank v. Schuett, 299 Ill. App. 421, 20 N.E.2d 329 (1st 
Dist. 1939); Retailers Finance Co., Inc. v. Conry, 99 N.E.2d 717 (1st Dist. 1950); 1 
Nicuots Iturors Crvit Practice § 599 (1940). 

** Sarelas v. Fagerburg, 316 Ill. App. 690, 45 N.E.2d 690 (1st Dist. 1943). 

*" Consolidated Cosmetics v. D-A Publishing Co., 186 F.2d 906, 909 (7th Cir. 
1951); Clover Leaf Freight Lines, Inc. v. Pacific Coast Wholesalers’ Ass’n, 166 F.2d 626, 
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corporation is doing business in the state through a partnership, there ap- 
pears no reason why service could not properly be made upon a member 
of the partnership.1% 

Under the proposed amendments to the Civil Practice Act, a corpora- 
tion which may be deemed to have submitted itself to the jurisdiction of 
the Illinois courts °° could be served outside the state “in like manner as 
service within the state.” 4° Hence if this section is enacted, personal service 
upon the defendant corporation’s registered agent in the state of its domicile 
would eliminate any question as to what person within Illinois might be 
a proper agent for service. 


CHOICE OF PARTIES DEFENDANT 


The case of Cook-Master, Inc. v. Nicro Steel Products, Inc.‘ alleged 
claims in contract and in tort in six counts against two corporations 
and four individuals. Some counts alleged claims in the alternative, and 
not all defendants were named in all counts. The action arose out of a 
contract under which the plaintiff supplied designs and know-how to de- 
fendant Nicro Steel for the production of cooking utensils by it for the 
account of the plaintiff. The complaint alleged that deliveries were not 
made as agreed, but that, instead, Nicro Steel sold items of plaintiff’s design 
to another corporation formed by Nicro Steel officers, which then dis- 
tributed the items, using promotional material designed by the plaintiff. 
An objection to the joinder was overruled. Explaining its ruling in a later 
case, the court said: 


“It was the object of the Practice Act to liberalize pleadings and we 
must construe the subsections of this [joinder] section liberally .. . it 
was proper to plead in the alternative in separate counts and to have 
separate defendants to the various counts so long as the transaction had 
a common ground.” 112 


631 (7th Cir. 1948). Although service upon an officer or agent of a corporation through 
which a foreign corporation is “doing business” involves service on an agent of an 
agent, allowance of such service is implicit in the Illinois statute which permits a cor- 
poration to be appointed an agent for service of process. See Itu. Rev. Srat., c. 32, 
§ 157.11 (1953). 

*® See Render & Hammett v. Hartford Fire Ins. Co., 33 Ga. App. 716, 127 S.E. 902 
(1925); German Ins. Co. v. First National Bank of Boonville, N.Y., 58 Kan. 86, 48 Pac. 
592 (1897) (service made on both partners). Notice to one partner, with certain ex- 
ceptions, binds the partnership (Int. Rev. Stat., c. 106%, § 12 (1953)), so that the part- 
nership would not be excused for negligent handling of summons. Render & Hammett 
v. Hartford Fire Ins. Co., supra. 

7 Tl]. C.P.A. Tent. Draft, § 17. 

4° Id. § 17. 

1 339 Ill. App. 519, 90 N.E.2d 657 (1st Dist. 1950). 

8 American Transp. Co., Inc. v. U.S. Specialties Corp., 2 Ill. App. 2d 144, 154-5, 
118 N.E.2d 793 (1st Dist. 1954). 
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This case provides a graphic illustration of the broad choice that a 
plaintiff has under the Illinois practice in alleging the theory of his case 
and in selecting parties defendant. The joinder section permits making any 
person a defendant who might be interested or who might be necessary 
to the complete settlement of the controversy in a single lawsuit, so long 
as his connection arose “out of the same transaction or series of transac- 
tions.” 143 But plaintiff's counsel does not ordinarily make this selection at 
his peril, since new parties may be added, or misjoined parties dropped, 
by direction of the court, and it is especially provided that “no action shall 
be defeated by a non-joinder or mis-joinder of parties.” 1'* Moreover, the 
Practice Act removes any bar to subsequent enforcement of the original 
cause of action against joint debtors not served in an initial suit.1! 


The federal practice is almost equally liberal. Hence it has been said: 


“The new Federal Rules contemplate that all parts of a controversy 
should be disposed of in one litigation whenever possible, either through 
third-party practice, joinder of parties, or intervention.” 116 


Under both state and federal practice, however, the absence of a part 
p ’ 

who is “necessary” under state practice, or “indispensable” under federal 

practice, will defeat the suit. Hence it is held in the state courts that: 


“. . a necessary party is one who has such an interest in the matter 
in controversy that it cannot be determined without either affecting 
that interest or leaving the interest of those who are before the court 
in a situation that might be embarrassing and inconsistent with 
equity.” 117 


And if the court proceeds to judgment in the absence of such a party, it 
generally will be held reversible error. A similar rule is followed in the 
federal courts, it being said that: 


“A well recognized test as to whether an omitted party is indis- 
ensable is whether the adjudication of the case would necessaril 
P . . . . J y 

result in injustice to the absent party.” 148 


Of course, entry of a money judgment will not be binding upon an un- 
served party in an in personam action; hence it will only be in those cases 


"SIut. Rev. Srat., c. 110, § 148 (1953). 

™4 Td. §§ 149, 150. In § 26 of Ill. C.P.A. Tent. Draft this section is changed to read: 
“No action shall be dismissed for misjoinder of parties, or dismissed for nonjoinder of 
necessary parties without first affording reasonable opportunity to add them as par- 
ties ....” (Emphasis supplied) The Joint Committee points out that the added clause 
(in italics above) is designed to harmonize the statute with existing case law. Id. at 38. 

“Itt. Rev. Stat., c. 110, § 151 (1953). 

4° 6 Cyc. Fep. Proc. § 21.01, p. 381 (1951). 

™ Georgeoff v. Spencer, 400 Ill. 300, 79 N.E.2d 596, 597 (1948); see also Hartshorne 
Motors, Inc. v. Kennedy, 340 Ill. App. 371, 92 N.E.2d 194 (1st Dist. 1950). 

486 Cyc. Fep. Proc. § 21.73, p. 479 (1951). 
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wherein the judgment or decree affects specific property or other rights 
that the question of indispensability of a particular party will arise. 

Of far greater importance to a businessman plaintiff is the question 
of how to recover against a solvent member of a group with which he has 
had dealings. This may be a partner or partnership, as discussed above, a 
silent or subpartner of a partnership, the members of a joint venture, an 
agent or undisclosed principal, or the parent corporation, majority stock- 
holder, or officers or directors of a corporation. The joinder rules discussed 
above generally make it possible to bring such persons into court in the 
same action with the person or persons against whom a claim primarily runs. 
But the substantive law must be consulted to determine the possible theories 
of liability. Upon such an analysis depends the selection of the parties de- 
fendant. 

It is, of course, impossible in this space to give any comprehensive 
treatment to the substantive law. The following discussion is designed simply 
to point up some of the problems which frequently arise and to note some 
of the devices and theories upon which responsible persons once removed 
from the primary claim may be made parties defendant and compelled to 
render satisfaction. 


Liability of a Subpartner 


A subpartner is one who has agreed with a member of a partnership 
to share profits, or profits and losses.!1® The subpartner is generally held 
not to have a partnership relation with the other members in the absence 
of an agreement between them; hence any promise to share losses is con- 
sidered a promise for the benefit of the assignor alone, enforceable by him 
as a contract of indemnity.1”° 

In Meyer v. Krohn,!*! in a dictum, the court stated that if A and B 
form a partnership, C may purchase an interest in the profits without be- 
coming a partner.!?? This is in accord with the Uniform Partnership Act, 
which provides that a conveyance by a partner of his interest in the part- 
nership merely entitles the assignee to receive in accordance with his con- 
tract the profits to which the assigning partner otherwise would be en- 
titled.128 

If the agreement with the assigning partner includes a covenant by 


1 CRANE ON PARTNERSHIPS, 123-7 (1952). 

Burnet v. Snyder, 76 N.Y. 344 (1879); Quadrangle Petroleum v. Kendrick and 
Elson Lumber Co., 120 Okla. 246, 249 Pac. 910 (1926). Morrison v. Dickey, 122 Ga. 
333, 50 SE. 175 (1904). But see Fitch v. Harrington, 13 Gray 468 (Mass. 1859). 

1114 Ill. 574, 21 N.E. 1044 (1885). 

See also Parish v. Bainum, 306 Ill. 618, 138 N.E. 147 (1923), quoting with ap- 
proval from Meehan v. Valentine, 145 U.S. 611, 12 Sup. Ct. 972 (1892) which reached 
the result in the dictum mentioned. 

™8IrL. Rev. Srat., c. 106%, § 27(1) (1953). Cf. Charleston First National Bank v. 
White, 268 Ill. App. 414 (3d Dist. 1932). 
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the subpartner to share or indemnify his assignor against partnership losses, 
there seems no reason why, having taken personal judgment against the 
assigning partner on the firm debt, the plaintiff could not obtain satisfac- 
tion by proceeding against the subpartner by the ancillary remedy of 
garnishment.!24 But it may not be necessary to do this if it develops on 
full investigation that the actual relationship of the “subpartner’” to the 
partnership is one of joint adventurer. 


Joint Venture 


The Illinois Supreme Court had occasion to consider the elements of 
a joint venture in the recent case of Ditis v. Ahblin Construction Co.,'*° 
which arose upon a bill for an accounting, based upon allegations of fraud 
and conspiracy. Here Ditis sold a business associate, president of the con- 
struction company, upon an idea for building war housing. Two more 
associates joined the project, becoming officers, directors, and stockholders 
of the construction company. Ditis became an officer and director, but in 
lieu of a salary, was given an “employment” contract entitling him to 
37% % of the profits. Subsequently, the houses built by the company were 
bargain purchased by the two associates last mentioned and Ditis was ad- 
vised that there were no profits to distribute. The lower courts held that 
there was no fiduciary obligation by the purchasing associates to Ditis and 
upheld the sale of the houses, giving Ditis the empty remedy of an account- 
ing for the profits. The Supreme Court reversed, pointing out that while 
the complaint did not place “a legal definition or label on the relationship, 
the substantive matter . . . was fully set forth by [the] pleadings and 
proof.” 126 Looking to the substance of the transaction, rather than to its 
form, the Court said: 


“A joint adventure may be established without any specific formal 
agreement to enter into a joint enterprise; it may be implied or proved 
by facts and circumstances showing such an enterprise was in fact en- 
tered into. . . It is the nature of the enterprise undertaken that controls, 
not the form of the agreement. . . If a joint enterprise be proved either 
by direct evidence of a mutual agreement, or by proof of facts and 
circumstances from which it is made to appear that such enterprise was 
entered into, the law fixes the rights of the parties.” 127 


Viewing the facts in this light, the court found that the enterprise “fell 
within the definition of a joint adventure as an association of two or more 
persons to carry out a single enterprise for profit.” 1°° The court further 


Tr. Rev. Stat., c. 62, § 1 (1953). 

5 408 Ill. 416, 97 N.E.2d 244 (1951). 

6 Id. at 425. 

Ibid. 

8 Id. at 426, citing Hagerman v. Schulte, 349 Ill. 11, 181 N.E. 677 (1932). See also 
Harmon v. Martin, 395 Ill. 595, 71 N.E.2d 74 (1947). 
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pointed out that while a joint adventure is “not regarded as identical with 
a partnership, the relation of the parties is so similar that their rights and 
liabilities are usually tested by the rules which govern partnerships,” and that 
“an agreement to share losses is not necessary to constitute one a part- 
mm. 

This holding would not necessarily be of great comfort to a claimant 
against the joint venture who is not himself a member of it, in spite of the 
broad language of the court in the Ditis case and in those cases noted in 
the margin. Although there may be a sharing of the losses to the extent 
of the contributions of one such. as Ditis, it appears that having only an 
interest in the profits, the joint venturer who does not otherwise actively 
participate may be a kind of limited partner,!*° not liable for the obligations 
of the active group.'®! Hence it has been held that one who takes his com- 
pensation as an employee or agent of the partnership, or his interest upon 
money loaned, or his rents for property leased to a partnership in the form 
of a percentage of profits does not necessarily become a partner and there- 
fore liable for partnership debts.!*? But the joint venturer may well be liable 
to third persons upon obligations undertaken or incurred by his associates 
strictly within the scope of the joint enterprise.'*? 

The key to this type of situation seems to lie in the approach of the 
court in the Ditis case, i.e., to look at substance rather than form, and for 
the substance, to ascertain the relationship among the members of the group 
from the character of their agreement.'** 


Principal and Agent 


The law of agency applies to those acting for a corporation, and the 
liability of an agent of a corporation is no different from that of any other 


9 Id. at 427. 

*° Tilinois has adopted the Uniform Limited Partnership Act. Itu. Rev. Srat., c. 
106%, § 44 et seq. Limited liability is conditioned upon the filing of a certificate making 
full disclosure of the different interests. 

See Meehan v. Valentine, 145 U.S. 611, 624, 12 Sup. Ct. 972 (1892). 

18 Id. at 624. See also Clemens v. Crane, 234 Ill. 215, 84 N.E. 884 (1908); Street v. 
Thompson, 229 Ill. 613, 82 N.E. 367 (1907) (employment); Lentner v. Millikin, 47 Ill. 
178 (1868) (loan); Blue v. Leathers, 15 Ill. 31 (1862); 40 AM. Jur. PARTNERSHIP, §§ 45, 
57, 64 (1942). 

4% Slater v. Geo. M. Clark & Co., 68 Ill. App. 433 (1st Dist. 1897); Foreman v. 
Daniels, 322 Ill. App. 694, 54 N.E.2d 644 (3d Dist. 1944); see also Rae v. Cameron, 112 
Mont. 159, 114, P.2d 1060 (1941); Bourdo v. Preston, 259 Wis. 97, 47 N.W.2d 439 
(1951) and cases cited; 30 Am. Jur. Joint ApventTurEs, § 41 (1940). 

™“A joint adventure, as well as a partnership, is controlled by the terms of the 
agreement under which it is formed or created.” Harmon v. Martin, 395 Ill. 595, 612-13, 
71 N.E.2d 74 (1947). See also Wagner v. Direcktor, 306 N.Y. 386, 118 N.E.2d 570 
(1954); Excelsior Motor Mfg. & Supply Co. v. Sound Equipment, Inc., 73 F.2d 725 
(7th Cir. 1934), cert. denied, 294 U.S. 706, 55 Sup. Cr. 352 (1935) (corporations may 
not avoid joint venture obligations upon a claim of ultra vires). In Illinois, a corpora- 
tion may become a member of a partnership. See Itt. Rev. Stat., c. 32, § 157.5(g) 
(1953), 
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agent.!85 The following statement of principles applies, thus, where either 
the agent or the principal is a corporation. 

In contract actions, where an agent acts within the scope of his actual 
or apparent authority for a disclosed principal, ordinarily the principal 1°¢ 
and not the agent 187 will be held for any claims arising out of the tran- 
saction. The reverse is true when the agent has acted beyond the scope of 
his actual or apparent authority.!28 Where the scope of the agent’s authority 
is in doubt, as more specifically pointed out hereinafter, a plaintiff should 
join both principal and agent as defendants, pleading, in the alternative, 
breach of contract or breach of warranty of authority. 

If it cannot be ascertained whether a person acted in the capacity of 
an agent, an agent intending to be personally bound, or an independent 
contractor, there is authority in Illinois for suing both the principal and 
the apparent agent, the latter as a party to the contract,!®® but the doctrine 
of election of remedies should be considered, for if it applies, judgment may 
be taken against one or the other, but not both.!#° Action should be brought 
against both principal and agent, if, as noted above, the agent and principal 
may be deemed to have embarked on a joint venture,!*! or to be co- 
conspirators.!42 In such case, under the joint obligor statute, full recovery 
may be had against either the agent or the principal.1** 


Piercing the Corporate Veil 


Two situations frequently arise in dealing with corporations. In one, 


*® Vulcan Corp. v. Cobden Machine Works, 336 Ill. App. 394, 84 N.E.2d 173 
(4th Dist. 1949). 

** Haberer v. Moorman Mfg. Co., 341 Ill. App. 521, 94 N.E.2d 611 (4th Dist. 
1950). 

*"Rockhold v. O’Brien, 312 Ill. App. 601, 38 N.E.2d 819, 821 (1st Dist. 1942). 
Contra where the principal is undisclosed or partially undisclosed. Annes v. Carolan- 
Graham-Hoffman, Inc., 336 Ill. 542, 168 N.E. 637 (1929). 

#8 Equitable Trust Co. of Chicago v. Taylor, 330 Ill. 42, 161 N.E. 62 (1928); 
RESTATEMENT, AGENCY, § 329 (1933). 

* See Carl Schiffman Lumber Co. v. Rzepecki, 315 Ill. App. 485, 43 N.E.2d 156 
(1st Dist. 1942); Capitol Hardware Mfg. Co. v. Naponiello, 345 Ill. App. 272, 102 N.E.2d 
685 (1st Dist. 1951). Even though acting as an agent, all the circumstances may show 
that the agent agreed to be bound personally. Mead v. Altgeld, 136 Ill. 298, 26 N.E. 388 
(1889); Cf. Frankland v. Johnson, 147 Ill. 520, 35 N.E. 480 (1893). 

See Capitol Hardware Mfg. Co., Inc. v. Naponiello, 345 Ill. App. 272, 102 N.E.2d 
685 (1st Dist. 1951); E. M. Fleischmann Lumber Corp. v. Resources Corporation Inter- 
national, 211 F.2d 204 (App. D.C. 1954) (doctrine held to apply to parent corporation 
where it elected to sue an agent through its subsidiary, which was its alter ego.) 

™ Tested by Section 9 of the Uniform Partnership Act, Inu. Rev. Stat., c. 106%, 
§ 9, “every [member] is an agent of the [joint venture] for the purpose of its busi- 
ness .. .” And since partners’ contract liability is joint, it would be essential in order 
to reach joint venture property to join the agent-member and the principal-member 
as defendants. 

*°Dixmoor Golf Club v. Evans, 325 Ill. 612, 156 N.E. 785 (1927) (liability for 
conspiracy is joint and several). 

Iii. Rev. Srat., c. 76, § 3 (1953). 
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the businessman finds that while he has intended to contract with a cor- 
poration, the authority of the officer with whom he dealt is denied. In 
the other, the businessman finds that his claim runs primarily against a cor- 
poration which is an empty shell, and that satisfaction can only be obtained 
from its principal stockholder, individual or corporate, or from its officers 
and directors. 

Sacks v. Helene Curtis Industries, Inc.,\4* is an example of the first kind 
of situation. Here, claim was made for commissions under an alleged oral 
agreement with defendant’s president and general manager whereby plain- 
tiff was to become defendant’s sales manager and receive a percentage of 
the amount by which net sales increased each year. Making of the agree- 
ment was denied but a jury found for plaintiff. On appeal, defendant urged 
that plaintiff had failed to establish the authority of its president to make 
such an agreement on behalf of the corporation. The appellate court re- 
versed, basing its holding upon the principle that the president of a cor- 
poration has authority to make only “usual and ordinary contracts that he 
would be expected to make in the regular course of business,” and that the 
contract alleged was unusual and extraordinary.'*® Moreover, it held that 
alleged secret payments by defendant’s president made on account of such 
commissions could not, for the same reason, constitute a ratification by the 
corporation. Plainly, the jury believed plaintiff's allegations concerning the 
making of the agreement. The result of the suit might well have been dif- 
ferent had the defendant’s president been joined and a claim pleaded in 
the alternative for breach of warranty of authority.1* 

By statute in Illinois, corporate directors are personally liable to the 
corporation if they knowingly declare a dividend, or otherwise distribute 
assets when the corporation is insolvent or its capital impaired, and for 
amounts loaned to officers until repaid.14* The corporation has the primary 
right to enforce this obligation, but creditors may do so, at least as to im- 
proper declaration of dividends, upon the ground of constructive fraud.1*8 


™ 340 Ill. App. 76, 91 N.E.2d 127 (1st Dist. 1950). 

“6 Td. at 89; 91 N.E.2d 133. But see Freeport Journal Standard Publishing Co. v. 
Frederick W. Ziv Co., 345 Ill. App. 337, 103 N.E.2d 153 (2d Dist. 1952). 

“In Vulcan Corp. v. Cobden Machine Works, 336 Ill. App. 394, 400, 84 N.E.2d 
173, 176 (4th Dist. 1949), where the procedure suggested was followed, the court said: 
“The only question remaining in this cause .. . was whether or not the defendant corpo- 
ration was bound by the contract signed by its Vice President. If the contract was 
within his authority or within the apparent scope of his authority, the corporation 
was bound. If not, then [the Vice President] was personally liable.” See also Weissbrodt 
v. H. W. Elmore & Co., 262 Ill. App. 1 (1st Dist. 1931). In proposed § 43 of Ill. C.P.A. 
Tent. Draft, it is provided that a statement of fact may be made not only in the 
alternative, as in the existing practice, but also “hypothetically” and “regardless of 
consistency.” 

“TTIti. Rev. Stat., c. 32, § 157.42 (1953). 

“8 Assenting directors only are liable. Aiken v. Insull, 122 F.2d 746, 755 (7th Cir. 
1941), cert. denied 315 U.S. 806, 62 Sup. Ct. 638 (1942); Aiken v. Peabody, 168 F.2d 
615 (7th Cir. 1947). Cf. Winger v. City Bank & Trust Co., 394 Ill. 94, 108, 67 N.E.2d 
265, 275 (1946). 
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Otherwise, the rule is that directors and officers are not liable for corporate 
debts or corporate acts unless they personaliy participate in tortious con- 
duct 14° or have such knowledge thereof as to give rise to liability. Thus, 
failure to object to a continuous course of conduct by the corporation’s 
manager which is a fraud upon the rights of a third person will render the 
directors of a corporation personally liable.1®° This is not true as to a single 
tortious transaction.'*! 

Corporate stockholders, whether individuals or parent companies, ordi- 
narily are insulated from corporate liabilities upon the theory that the cor- 
poration is a separate legal entity, distinct from its stockholders.15? The sep- 
arate entities will not be disregarded under Illinois law simply because the 
stock of two corporations is owned by a single person, or because a parent 
and subsidiary have dealings with one another.1®* But, the Illinois Supreme 
Court has held: 


“,. the legal fiction of distinct corporate existence will be disregarded 
when necessary to circumvent fraud or where the corporation is so 
organized and controlled, and its affairs so conducted, as to make it a 
mere instrumentality of another corporation. . . In particular, it has been 
held that if the one corporation is merely a dummy or sham, the dis- 
tinct corporate entity will be disregarded and the two corporations 
will be treated as one .. . ‘it must further appear that there is such a 
unity of interest and ownership that the individuality of the one cor- 
poration and the owner or owners of its stock has ceased, and further, 
that the observance of the fiction of separate existence would under 
the circumstances sanction a fraud or promote injustice’.” 154 


Thus, where the corporation was formed or is being used for the purpose 
of doing a wrong,’*® or to perpetrate fraud,** or where it is necessary in 
order to uphold or defend some accepted public policy,!5? there is no real 


* Peck v. Cooper, 112 Ill. 192 (1884); 3 FLercHER Cyc. Corporations § 1137 (1947). 

*° Richards v. No. Henderson Grain Co., 308 Ill. App. 386, 32 N.E.2d 189 (2d 
Dist. 1941). 

1 Lowell Hoit & Co. v. Detig, 320 Ill. App. 179, 50 N.E.2d 602 (2d Dist. 1943); 
Higgins v. Lansingh, 154 Ill. 301, 357, 40 N.E. 362 (1895). 

See In re Commonwealth Light & Power Co., 86 F.2d 474 (7th Cir. 1936); Cf. 
In re First National Bank of Arthur, 23 F. Supp. 255, 257 (E.D. Ill. 1932); 13 FLETCHER 
Cyc. Corporations § 6213 (1943). This is true even in the case of a de facto corpora- 
tion. Inter-Ocean Newspaper Co. v. Robertson, 296 Ill. 92, 129 N.E. 523 (1921). 

*8 Lowenthal Securities Co. v. White Paving Co., 351 Ill. 285, 184 N.E. 310 (1933). 
See also Dregne v. The Five Cent Cab Co., 381 IIl. 594, 46 N.E.2d 386 (1943). 

™ Dregne v. The Five Cent Cab Co., supra note 153 at 603-4, 46 N.E.2d at 391. 

** Donovan v. Purtell, 216 Ill. 629, 75 N.E. 334 (1905); Delano v. Case, 121 Il. 
247, 12 N.E. 676 (1887). 

*6 Lachman v. Martin, 139 Ill. 450, 28 N.E. 795 (1891); Eisenrad v. Utley, 211 F.2d 
678 (9th Cir. 1954); see also Kuttner & Kuttner, Inc. v. Career Studios, 345 Ill. App. 504, 
104 N.E.2d 122 (ist Dist. 1952). 

™ Anderson v. Abbott, 321 U.S. 349, 362, 64 Sup. Ct. 531 (1944), and cases cited; 
Ford v. Chicago Milk Shippers Ass’n, 155 Ill. 166, 39 N.E. 651 (1895); 1242 Lake Shore 
Drive Bldg. Corp v. Hughes, 369 Ill. 476, 17 N.E.2d 38 (1938). 
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question about piercing the corporate veil. A host of other decisions hold 
it necessary simply in order that justice might be done.15§ 

The standard provided seems little more than one of bad faith and 
resultant prejudice to innocent outsiders.1®® This is of little practical value 
to plaintiff’s attorney as he reaches the crossroads of decision upon his 
theory of the complaint and the participants in the transaction at issue 
whom he will name as defendants. Preliminary investigation may show that 
the corporation against whom the claim primarily runs is inadequately 
capitalized, that its directors are subordinate employees of the dominant 
stockholder, and that it does little business except with, or as personally 
directed by, such stockholder.!®© It may be difficult or impossible to learn 
whether its books and accounts were separately kept, whether its funds 
were mingled with those of the dominant stockholder, whether the latter 
profited,!*! and other details upon which piercing the corporate veil must 
be predicated. The practical solution in this event will be to join the cor- 
poration and its dominant stockholder or parent company as defendants, 
pleading in the alternative,!®* and relying upon pre-trial discovery to sort 
out the relationships and supply necessary evidence to support one or an- 
other theory of recovery.'® 

This is the practical solution, too, for choosing parties defendant in 
cases involving subpartnerships, joint ventures, and other principal and agent 
and corporate situations. When, after suit is filed, pre-trial discovery reveals 
the full relationship among the participants in the transaction at issue and 


81), J. Felsenthal Company v. Northern Assurance Co., 284 Ill. 343, 120 N.E. 268 
(1918); Hinkley v. Reed, 182 Ill. 440, 55 N.E. 337 (1899); Relaco Rosin Products Co., 
Inc. v. National Casein Co., 321 Ill. App. 159, 52 N.E.2d 322 (1st Dist. 1943); Illinois 
Interior Finish Co. v. Poenie, 277 Ill. App. 554 (1st Dist. 1934). 

See Ballantine, Separate Entity of Parent and Subsidiary Corporations, 14 CAuir. 
L. Rev. 12 (1925). 

°° These are all factors to be considered. See Anderson v. Abbott, supra note 157, 
at 362; In re First National Bank of Arthur, supra note 152, at 257. 


If the stockholder was enriched by his wrongful act, the injured party may 
waive the tort and recover upon the theory of money had and received or obtain an 
accounting. If he was not enriched the action must be grounded in tort. Howard v. 
Swift, 356 Ill. 80, 86, 190 N.E. 102 (1934). 


See authorities cited supra note 146, Relaco Rosin Products Co., Inc. v. Na- 
tional Casein Co., 321 Ill. App. 159, 52 N.E.2d 322 (1st Dist. 1943). 


‘8 Joining corporate or individual stockholders as defendants, where there is 
some reasonable ground for doing so, may have substantial practical advantages both 
at the discovery and at the trial stage. It is well known, for example, that the federal 
courts tend to permit a somewhat broader scope of examination into the affairs of a 
party upon deposition under Fed. R. Civ. P. 26(b) than they do in the case of one 
who is merely a witness. Additionally, the deposition of a witness may be used for 
impeachment, and for other purposes only if he is not available for the trial, whereas 
the deposition of an officer, director, or managing agent of a corporate party may be 
used for any purpose. Fed. R. Civ. P. 26(d)(2). Similar advantages may be found, 
particularly with respect to the discovery of documents, under the state practice. 
See Itz. Rev. Strat., c. 100, §§ 182, 259.17-259.19 (1953). 
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the legal theory or theories have crystallized, plaintiff can drop any mis- 
joined defendants. In the meantime, he will not have lost any right he 
might have, as for example by the running of the statute of limitations, 
against a person from whom satisfaction can be obtained. 


CONCLUSION 


The adoption for use in the state and federal courts of realistic venue 
provisions for corporations and liberal rules for pleading and joinder have 
done much to adjust legal processes to the increased tempo and geographic 
scope of present day business. However, the public interest would be served 
by enactment in Illinois of more liberal provisions for suing and serving 
individuals, associations, partnerships, and corporations doing business 
within the state, as has been done in other important industrial and com- 
mercial states, and as recommended by the Joint Committee of the Illinois 
State and Chicago Bar Associations on Illinois Civil Procedure. 








PROCEDURE BEFORE TRIAL 
BY JOHN R. PORTER* 


MODERN BUSINESS TRANSACTIONS often produce complicated 
litigation. It is the task of the trial attorney to untangle the inter-related 
events, to view them in their proper perspective, and then to fit them 
together in a pattern of proof that will be correlated with the issues of the 
case and ultimately lead to favorable disposition of the controversy. 

Every attorney with extensive experience in litigation involving busi- 
ness transactions can recall numerous instances where the failure by clients 
to keep proper records of personal conferences, telephone calls, research 
work, production schedules, quality tests, etc. has affected materially the 
outcome of litigated matters. The reason is usually very simple. Many men 
transact their business without keeping one eye on the court room. They 
do not wish to be bothered with too many records. Often their views change 
after litigation experience. 

Since contract cases quite often involve books of account and support- 
ing data, personal conferences of the principal parties, and records of com- 
munications, as well as many other types of evidence, and since litigants 
might or might not keep accurate and complete records, procedure before 
trial assumes tremendous importance. 

Many times we are not as concerned over what we know about an 
adversary’s case as we are over what we do not know, not only about his 
case but also about our own. Therefore, we should consider using all means 
available for pre-trial discovery of evidence. We should follow the pro- 
cedure which will produce maximum facts relevant to the issues in the case, 
keeping ever in mind that the more completely the material facts are ex- 
posed to daylight, the better are the chances for an amicable end of the 
controversy. 

We shall, therefore, attempt to explore briefly some of the practical 
aspects of procedure before trial in contract cases, leaving to the scholars 
and to the courts the historical background and the technical interpretation 
of the applicable statutes and court rules. However, it is appropriate at 
this point to call attention to three excellent articles on pre-trial procedure 
published in previous issues of the Law Forum, covering discovery by depo- 
sition,! pre-trial conference,? and summary judgments.’ 


* JOHN R. PORTER. A.B. 1930, Southwestern College, Winfield, Kansas; 
J.D. 1933, Northwestern University; Member of the firm of Eckert, 
Peterson and Lowry, Chicago, Illinois. 

*Ragland, Discovery by Deposition, [1950] Law Forum 161. 
* Fisher, Pre-Trial Conference and Its By-Products, [1950] Law Forum 206. 
* Streit, Summary Judgments, [1950] Law Forum 58. 
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DISCOVERY AND ADMISSIONS AS RELATED TO 
CONTRACT CASES 


Disclosure of Documents 


The very nature of contract litigation makes disclosure of documents 
extremely important. If the contract itself contains one or more ambiguous 
provisions, it is well to know if there is any documentary evidence whereby 
a party’s interpretation of the ambiguity may be established. If the contract 
terminology is not in question but the performance of one or more of the 
parties is challenged, it is quite likely that it will be necessary to examine 
records of sales, production, shipping, and billing, or possibly the records 
of laboratory tests or performance data where failure to meet customer 
specifications is involved. 

Regardless of the nature of the documents or the character of the 
controversy, attorneys in Illinois have excellent tools to use in making dis- 
covery or obtaining admissions. 

We have come a long way from the days of Blackstone, when, as he 
stated, one of the defects of the jury system was the want of a compulsive 
power for the production of books and papers belonging to the parties.* 
If they happened to be in the hands of a third party, they could generally 
be reached by court rule or subpoena duces tecum. Otherwise, it was neces- 
sary to use the circuitous route of filing a bill in equity.5 Today we enjoy 
what Blackstone knew was so urgently needed, an original power for the 
same purpose in a court of law. 

Section 58 of the Illinois Civil Practice Act provides, in part: 

“(2) Discovery of documents which are or have been in the posses- 

sion of any other party to the action may be had, .. .” ® 


Supreme Court Rule 17 

This part of the statute lays the foundation for Illinois Supreme Court 
Rule 17, which provides in much detail the procedure to be followed in 
seeking such discovery.’ 

Promptly after suit is filed and “either before or after issue joined,” a 
party may apply for an order requiring any other party to file a sworn list 
of all the documents which are or have been in his possession or power, 
material to the merits of the case.® 

Obtaining an order of this kind places a serious burden and responsi- 
bility on the opposing party if the documents are numerous and their exact 
location uncertain. It might require considerable time and effort to make a 


“Gavit, BLackstone’s CoMMENTARIES ON THE Law, 691 (1941). 
* Ibid. 

*Inx. Rev. Srat., c. 110, § 182 (1953). 

"Inv. Rev. Srat., c. 110, § 259.17 (1953). 

* Id. § 259.17(1). 
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complete search. Therefore, prompt application should be made to the trial 
court for allowance of additional time to comply with the discovery order, 
if such time will be needed. 

This brings to mind a construction contract case in which it was sought 
to discover and examine certain records which had been compiled by the 
United States Army Corps of Engineers. There was no resistance on the 
part of the government to the production of the records but after diligent 
search in the office having jurisdiction, the records could not be found. The 
next point of attention was a government warehouse in St. Louis, Missouri, 
where facilities are maintained to preserve records of completed jobs. The 
documents in question were not there. 

Several weeks after the files at St. Louis had been searched, and, we 
might add, largely by accident, the missing records were found safely 
stored in one of the numerous river dams at Pittsburgh, Pennsylvania. They 
were discovered a sufficient time in advance of the trial to permit their 
examination and use. 

The point is that the wheels of discovery must be put in motion 
promptly after suit is started. Many weeks or months might be required 
to determine what material documents are in the possession of one of the 
parties to the case, to determine whether they should be listed for produc- 
tion and examination, and to actually perform the examination and copy 
work, 

Illinois Supreme Court Rule 17 also requires that the party responding 
to the court order shall prepare two lists of documents. The first includes 
those documents he is willing to produce and statements showing where 
they are. The second list includes those documents he is unwilling to 
produce, and statements as to where they are and why he is unwilling to 
produce them.® An important exception is that documents prepared by or 
for either party for trial use, along with communications between a party or 
his agent and his attorney, need not be listed.!° Documents in the first list 
should be examined and copied as soon as possible. They may disclose facts 
which will materially affect further preparation of the case. 

If any challenge of the second list is to be made, this should be done 
as soon as possible, for reasons already mentioned. Experience demon- 
strates that parties will seldom try to block examination of a document 
that is at all material to the issues, thereby exposing themselves to the severe 
penalty of being prevented from asserting a claim or defense. Barring ad- 
mission in evidence of any document not listed which should have been 
listed is also a powerful influence in producing complete lists. 

Of course, provision is wisely made in the rule for filing supplemental 
lists of documents discovered after the first list has been filed. The addi- 


* Ibid. 
” Ibid. 
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tional list must be accompanied by a sworn statement of reasons why the 
documents were not disclosed previously." 

Without going further into detail as to Illinois Supreme Court Rule 17, 
suffice it to say that the procedure therein provided has been reasonably 
effective in accomplishing the desired result, although the experience of the 
past twenty years has indicated numerous points where improvement could 
be made. These suggested changes have been given considerable thought and 
study by the Joint Committee of the Illinois State and Chicago Bar Asso- 
ciation on Illinois Civil Procedure, which has recently published suggested 
amendments to the Illinois Civil Practice Act and the rules of the Supreme 
Court of Illinois.12 It would appear that the suggested changes will eliminate 
some of the time-consuming elements of the present procedure without 
in any way being prejudicial to the rights of the person against whom dis- 
covery is being sought. 

The Joint Committee has suggested that Subsection (1) of Illinois 
Supreme Court Rule 17 be changed to eliminate the necessity for a court 
order and to provide that the sworn list shall be filed within ten days after 
service of written notice.1* This is a wise and practical recommendation. 
It will save substantial amounts of time of the courts and attorneys. 

Another recommended change is that notice cannot be served on a 
defendant before he has appeared or is required to appear.1* This eliminates 
the possibility of taking undue advantage of a party by requiring him to 
file sworn lists of documents before he has had an opportunity to study 
the complaint. Under the present rule, if any such premature order is 
entered, the defendant should apply promptly to the court for additional 
time to prepare his response. 

Other proposed changes in Rule 17, such as the addition in Subsection 8 
of a provision for an inspection of real estate, are intended to meet practical 
needs and to simplify procedure. This approach should receive the hearty 
endorsement of the legal profession. 


Supreme Court Rule 18 


The companion rule, Illinois Supreme Court Rule 18,15 relates to 
admission of the genuineness of documents material to the issues of the case 
and also to admission of specific facts. This rule is particularly valuable 
where original documents are known to exist but only copies are imme- 
diately available. Where the parties know that proof can be made, it is 


* Id. § 259.17(7). 

"Tentative Final Draft of Proposed Amendments to Illinois Civil Practice Act 
and Rules of the Supreme Court of Illinois, 171. (Hereafter cited as “Ill. C.P.A. Tent. 
Draft’). 

8 bid. 


* Tbid. 
“Int. Rev. Srat., c. 110, § 259.18 (1953). 
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wise to agree that the document may be used. The same thing is true 
where signatures are involved, such as in the case of correspondence, blue 
prints, time records, packing slips, etc., where both parties know that the 
documents are genuine and the appearance of the witness would be more 
of a formality than anything else. 

Of course, if testimony is desired for other purposes, the witness 
might have to appear anyway, but at least an effort should be made to dis- 
pense with as much routine proof as possible. If there is one thing a court 
and jury do not appreciate, it is the laborious, monotonous parade of innum- 
erable records for identification; records which should have been disposed 
of before trial. Rule 18 is for that purpose. 

The effectiveness of Illinois Supreme Court Rules 17 and 18 has been 
questioned heretofore as compared with Rules 34 and 36 of the Federal 
Rules of Civil Procedure,’® but the proposals of the Joint Committee 
would seem to be an appropriate answer. In fact, the proposed new Rule 18 
consists largely of the provisions of Federal Rule 36.17 There is the im- 
portant addition that a defendant who has not appeared shall not be served 
with a request for admissions prior to the time he is required to appear. 
This is consistent with the proposed new Rule 17.18 


Documents Preparatory to Trial 

One of the controversial matters arising in discovery procedure under 
the last paragraph of Subsection 1 of Illinois Supreme Court Rule 17, relates 
to documents coming into existence in the course of preparation for trial 
or involving privileged communications.’ Obviously a line must be drawn 
somewhere between disclosure of facts through documents existing at the 
time of suit and the pirating of the files of a party or his attorney for the 
purpose of gaining unfair advantage. 

It has been held that photographs taken by expert witnesses for use 
in the trial were not subject to disclosure under Illinois Supreme Court Rule 
17.2 Also, a plaintiff cannot be required to list documents under Rule 17 
where they are intended for use by plaintiff simply to impeach the testi- 
mony of the defendant.”! It has also been held that statements taken by a 
defendant’s claim agent in advance of filing suit need not be listed or their 
contents disclosed under Rule 17.” 

In the rules proposed by the Joint Committee, the exemption provision 


* Dooley, Preparation for Trial, [1953] Law Forum 167, 178. 

* Ill. C.P.A. Tent. Draft, 179. 

* Id. at 171. 

* Tix. Rev. Stat., c. 110, § 259.17 (1) (1953). 

?° Yowell v. Hunter, 403 Ill. 202, 85 N.E.2d 674 (1949). 

* Brignall v. Merkle, 306 Ill. App. 137, 28 N.E.2d 311 (1st Dist. 1940). 

* Chapman v. Gulf, M. & O. R. Co., 337 Ill. App. 611, 86 N.E.2d 552 (3rd Dist. 
1949); Hayes v. Chicago Transit Authority, 340 Ill. App. 375, 92 N.E.2d 174 (1st Dist. 
1950). 
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has been deleted from Rule 17 and is treated in proposed Rule 19.5 (1). 
It would be extended to all discovery procedures instead of being limited 
to discovery of documents and it would include all matters privileged at the 
trial instead of being limited to the attorney-client privilege only. 

Underlying these rule changes would be the proposed revision of Sec- 
tion 58 of the Illinois Civil Practice Act whereby discovery, admissions of 
fact, genuineness of documents, answers to interrogatories, and the taking 
of depositions would be in accordance with rules.** This broadening of the 
power of the Illinois Supreme Court is in keeping with the expanding use 
of pre-trial discovery procedures and the need for permitting court rules 
to be changed from time to time as new problems arise, without requiring 
legislation. 


Evidence and Depositions Act 


Sections 9 and 36 of the Illinois Evidence and Depositions Act *5 are 
also available as additional tools to be used for discovery purposes; Section 
9 for examination of books and writings, and Section 36 to compel attend- 
ance of witnesses and to require them to produce books and papers. 

It should be noted that Section 36 may be invoked to implement the 
authority of commissioners, notaries public, and other officials to compel 
attendance of witnesses at the taking of depositions in cases pending in 
courts of law or equity in this state, or by virtue of commissions issued by 
courts of record of any other state, territory, or country. 

If a witness refuses to respond to the subpoena, having been found in 
the county where the deposition is to be taken, the commissioner or officer 
issuing the subpoena shall file a petition or complaint in the circuit court 
of the county where the deposition is to be taken, and shall seek a court 
order requiring the witness to attend and testify, or to produce books and 
records. The judge may, in his discretion, enter the necessary order. 

As a matter of practice, the discovery provisions of Section 58 of the 
Illinois Civil Practice Act and Supreme Court Rules 17 and 18 make it un- 
necessary to use Sections 9 and 36 of the Evidence and Depositions Act 
to any great extent. Most attorneys realize that ample authority is given by 
statute or court rule to compel disclosure, and, therefore, depositions are 
taken and documents are listed and produced for examination in many 
instances without the necessity of obtaining a court order. This is in accord 
with the proposed rules providing for discovery after written request 
only, instead of requiring that a court order be obtained.”° 


8 Ill. C.P.A. Tent. Draft, 188. Rule 19.5 (1) Matters Privileged against Discovery. 
“All matters which are privileged against disclosure upon the trial shall be privileged 
against disclosure through any discovery procedure but shall not be exempt from listing. 
Disclosure or listing of memoranda, reports or documents made by or for a party in 
preparation for trial shall not be required through any discovery procedure.” 
* Ill. C.P.A. Tent. Draft, 83. 
* Tui. Rev. Srat., c. 51, § 9 and 36 (1953). 
* Il]. C.P.A. Tent. Draft, 171 and 179. 
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Section 36 of the Evidence and Depositions Act is, of course, useful 
in forcing disclosure in cases pending outside the state. An example is the 
recent attempt to obtain the facts from records of the Railroad Retirement 
Board for use in a case pending in St. Louis, Missouri.27 Members of the 
Board responded to the subpoena by appearing personally at the taking of 
the depositions, but they refused to produce any of the Board’s records, 
claiming governmental privilege. This made an action by the Notary 
Public under Section 36 necessary to force disclosure. While the parties 
were preparing briefs on the question of privilege and jurisdiction of the 
state court to issue such an order against a federal agency, the St. Louis 
case was settled and the Section 36 action became moot. 


Disclosure by Governmental Agencies 


With reference to forcing disclosure of documents and records of 
governmental agencies, we might mention that some federal departments 
such as Treasury and Justice have issued blanket directives to their em- 
ployees, whereby privilege is claimed. Other agencies, such as the United 
States Veterans Bureau, decide each case as it arises and they are usually 
willing to accommodate members of the bar as far as possible. 

Anyone having a problem of this kind should examine carefully the 
case of U.S. v. Reynolds *8 and authorities cited therein. The court upheld 
the right of the Government to withhold data but held that the courts must 
retain final authority to pass on the question of whether or not circum- 
stances are appropriate for the claim of governmental privilege. 


Unlawful Search and Seizure 


Another basis for resisting disclosure of documents came to our atten- 
tion recently in a case still pending in the Superior Court of Cook County 
at the time of this writing. The issue before the court was whether the de- 
fendant was having business transactions with the general public, a field 
which was barred to him by statute. Defendant’s records were called for 
by subpoena duces tecum issued by the master in chancery before whom 
the case was being tried. The subpoena mentioned specifically any records 
or documents which contained the names of customers with whom the 
defendant had dealt over a two-year period. Defendant resisted disclosure 
on the ground that it would violate his constitutional rights against unlawful 
search and seizure and the trial court sustained the objection. 

If this objection is valid, and we do not hold that it is, it would seem 
to undermine much of the discovery procedure in business transaction cases. 
There is hardly a discovery examination of books and records where there 
is not disclosure of some type of information not material to the issues of 


7 Wohead v. R. J. Kelley et al., No. 54 C 15307, Circuit Court of Cook County, 
Illinois. 


*° 345 US. 1, 73 S.Ct. 528 (1953). 
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the case, and quite often it could be considered somewhat confidential. 
However, unless the extraneous matter is of a privileged character, we do 
not see the justification for upholding the search and seizure objection. 


WHEN DISCLOSURE SHOULD BE SOUGHT 


Adequate means are available to obtain discovery of documents. The 
next question is when to put those means to work. There are two approaches 
which can be used. The first calls for seeking disclosure of documents in 
every case as a matter of routine and regardless of whether specific informa- 
tion is known to exist in the records. The other approach would put the 
discovery procedure in operation only when the attorney has good reason 
to believe that certain undisclosed documents exist which will either be of 
material help to him in proving his client’s case or will reveal to him docu- 
mentary evidence on which his adversary will rely heavily. 

We do not share the belief that it is advisable to go on a “fishing ex- 
pedition” merely for the chance that something of value might be disclosed. 
We believe this is often a needless expense to the client because, once the 
opposing party is required to disclose his books, records, documents, etc., 
he is quite likely to make a similar demand for disclosure by your client. 
This requires further time and expense. If, after all the discovery methods 
have been utilized, you are compelled to report to your client that nothing 
new or valuable was discovered, he will look with disfavor upon your judg- 
ment and he certainly will not enjoy paying the bill. 

However, if the issues of the controversy are such that you have reason 
to believe that a disclosure of documents will bring to light certain facts 
that will support your case or weaken that of your opponent, by all means 
seek discovery and do it as soon as possible. 

One value of the disclosure of documents is the assistance it gives to 
the memories of witnesses. Many contract cases will involve transactions 
extending over a period of several years. The frailties of the human memory 
cause clients to give attorneys many misleading statements as to facts and 
figures which can only be sifted and tested by careful checking against 
documentary evidence. This is especially true with respect to dates, amounts, 
and other similar details which might be of vital importance. 

If the parties had numerous conferences over a period of years involv- 
ing the subject of the litigation and one or more of them kept notes as to 
what was said or done, such notes can be most useful in refreshing memories. 
Often, parties will write letters to confirm personal or telephone confer- 
ences (a commendable practice) and such correspondence will usually 
bring back into clear focus certain facts which have been dimmed by the 
passage of time. 

Usually in contract litigation all parties have reasonably accurate in- 
formation about at least some of the accounting records, but not all of them. 
Sometimes a party will have records of sales but not costs, or he will have 
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records of production but not sales, or he might have facts as to a finished 
product but nothing in regard to costs, laboratory work, experimenting, and 
testing. Therefore, discovery of records often will supplement and round 
out the information which a party already has. This carries out the inten- 
tion of the statute and rules of court relating to disclosure of documents. 


THE EXAMINATION ITSELF 


Illinois Supreme Court Rule 17(2) provides for inspection and copy- 
ing of documents “at any time not inconvenient for the party having posses- 
sion thereof.” 2° A like provision is included in Rule 17(2) proposed by the 
above mentioned Joint Committee.*° Although nothing is mentioned as to 
the place for examination, it is generally understood that it should occur 
where the documents are located or in the office of the attorney for the 
party having possession. Members of the bar usually cooperate with each 
other in arranging a convenient time and place. 

The method of conducting the examination depends upon the type of 
records to be examined. If, for example, one is to examine books of account, 
he should be familiar, personally, with fundamental principles of account- 
ing or he should have an assistant who is so trained. If the situation is ex- 
tremely complicated, a certified public accountant should be at hand to 
assist in the examination. 

If the examination includes records such as field note books made by 
surveyors, a civil engineer should be present to interpret the notes for the 
attorney. If it involves chemistry, a chemist should be available, etc. In 
other words, if the records and documents are of a specialized nature, a 
specialist in that particular field should assist in the examination, assuming 
the importance of the case justifies the expense. Many times it will require 
specialized knowledge to spot a significant entry or statement in the records 
being examined. 

Often the examination of documents will require the taking of volumin- 
ous notes. Obviously, if the attorney’s secretary can be present, notes can 
be dictated as the examination proceeds, thus saving the attorney’s time 
and also making the notes of the examination more complete. 

The time and care devoted to the examination must be governed by 
the apparent significance of the documents being examined and the im- 
portance of the case to the client. 


PREPARATION OF EXHIBITS 


Examination of documents will usually disclose information needed 
at the trial, and therefore, preparation of exhibits becomes essential. In pre- 
paring exhibits, it is always advisable to keep in mind these factors, among 


Itt. Rev. Srat., c. 110, § 259.17(2) (1953). 
” Ill. C.P.A. Tent. Draft, 172. 
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others: (1) usability in the trial court, particularly before a jury, (2) utility 
on appeal, and (3) preservation of important business records. 

There are some exhibits which by their very nature have to be used 
as they are, regardless of shape, size, appearance, or ease of handling. 
However, in the field of contract cases where documentary evidence is 
being prepared, it is often possible to so prepare the exhibits as to make them 
adaptable for easy handling in the trial. If the exhibit is considerably worn 
and in a delicate condition, it should be attached to a piece of cardboard 
or other backing material in such manner as to permit the handling and 
reading of it, and yet provide the necessary protection for the document 
itself. 

If the exhibit is faded or stained so as to make it difficult to read, and if 
the attorneys for all parties are familiar with its contents, an effort should 
be made to obtain a stipulation whereby it may be copied and the legible 
copy be substituted for the original. 

If a series of photographs is to be used, it is well to attach linen hinges 
or tabs of some kind on which identification marks may be placed, enabling 
the court and jury to see the identification at the same time as they look 
at the picture. If charts or graphs are involved, they should be large enough 
and of sufficiently contrasting colors to be read easily at a distance of twenty 
feet. Counsel should be sure that an easel is available in the courtroom so 
that large exhibits of this kind can be properly suspended in full view of 
the court and jury. 

Exhibits should be prepared not only for much handling in the trial 
court room but also for inclusion in the record on appeal. Documents that 
cannot be reproduced by printing in the abstract on appeal should be 
of sufficiently contrasting black and white to lend themselves well to plano- 
graph process or a like method of copy-making. 

Before using a document or record as an exhibit, one should ascertain 
whether it is advisable to prevent the original from becoming a part of the 
court record. If it is a sheet from a daily journal or from a ledger, or if it 
is a cancelled check or a payroll list, it might very well be desirable that 
the document remain as a part of the company’s accounting records. If so, 
copies should be prepared in advance of trial so that substitution of the 
copies for the originals can be made at the time of introduction in evi- 
dence. If a copy is lost or damaged, the original will still be available for 
further copying. 

Generally speaking, the exhibits in contract cases will fall into four 
main groups: originals, photo copies, summaries, and charts and graphs. 

Original documents might range all the way from postage stamp size 
to books of account containing hundreds of pages. A document might also 
be like an engineer’s graph of a construction job, such as that once used 
by the writer. It was twenty-two inches wide and twenty-four feet long. 
Such exhibits have to be used as they are, either because it is not feasible 
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to copy them or because some of their effectiveness might be lost in a 
copy. Photo copies are to be preferred as exhibits if the original is the kind 
of document that lends itself to copying, such as an insurance policy, a list, 
a page from a savings bank book, a deed, a will, a cancelled check, a letter 
or telegram, letters patent, a receipt, a newspaper advertisement, and the 
like. Such copies should be prepared at the time of disclosure and examina- 
tion and they should be substituted for the originals at the time of offering 
the originals in evidence, or should be identified and used in lieu of the 
originals under stipulation. 

In addition to original documents and photo copies, a third type of 
exhibit consists of the summary of more voluminous and detailed informa- 
tion. This is particularly useful in contract litigation where extensive ac- 
counting records must be considered. Of course, the skill and impartiality 
of the person who prepares the summary are of major importance. If an 
examination is being made of an adversary’s books of account and it appears 
desirable to prepare summary material for use in the trial, such exhibit 
should be prepared by a certified public accountant and he should be an 
individual not regularly employed for audit work by the party retaining 
him. 

Summary exhibits are commonly employed. Balance sheets and profit 
and loss statements are really a summation of original entries in books of 
account; at least they should be. If a summary is prepared skillfully and 
fairly, it can be of material benefit to the court and jury and will save much 
time by avoiding detailed examination of accounts in court. 

Charts and graphs to illustrate business transactions are variations of 
summary exhibits. They move one step closer to the realm of illustrated 
argument. If a chart or a graph is so constructed as to over-emphasize cer- 
tain facts, its use should not be permitted because it is argumentative. For 
example the use of color in a chart can give an unfair advantage to one 
party or another. Some colors are more pleasing to the eye than others 
and some colors create illusions as to size. Sometimes it is difficult to detect 
but it is a factor that cannot be ignored. 

Generally speaking, charts and graphs are subject to the same rules of 
evidence as are models, maps, and diagrams. They must be based upon 
accurate information, fairly represented, and submitted by the sworn testi- 
mony of a competent witness.°! Properly prepared and presented, such 
exhibits can be most helpful. 

An example of advantageous use of charts or graphs took place in a 
case involving a contract for construction of a concrete and earth flood 
control dam in Ohio. One of the controversial points was the progress of 
the work as of certain dates over a period of months. To have engineers 


* Justen v. Schaaf, 175 Ill. 45, 51 N.E. 695 (1898); Central Illinois Public Service Co, 
v. Deterding, 331 Ill. 277, 162 N.E. 865 (1928). 
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testify as to how many cubic feet of earth were moved by a certain date 
or how many cubic yards of concrete were poured would have had little 
meaning to the jury. However, by presenting this information in chart 
form, showing progress from period to period, it was almost like present- 
ing pictures of a house in various stages of construction. The jury grasped 
the meaning of the facts and analyzed the problem very well. 

We suggest one final word as to preparation of exhibits. Where the 
evidence is extensive and involves many documents and many subjects, the 
exhibits should be classified and arranged according to subject matter before 
the trial, without being numbered. Advance numbering is likely to be 
upset by some unexpected development in the trial and such occurrence 
could create confusion in files. If a certain order or arrangement must be 
indicated by numbers before trial, those numbers should be placed on sep- 
arate slips of paper clipped to the exhibits in such manner as to be removed 
easily when the exhibits are finally identified at the trial. 


DEPOSITIONS AND INTERROGATORIES 
Applicable Law 


The Illinois Civil Practice Act provides that “answers to written in- 
terrogatories may be required of any other party, and the deposition of 
any other party or of any person may be taken at such times and under 
such terms and conditions as may be prescribed by rules.” ** 

The Illinois Supreme Court has implemented this statute by providing 
in Rule 19 that the testimony of any other party or person may be taken 
on oral or written interrogatories by deposition before trial, in the manner 
provided by law for taking depositions in chancery cases.*? When the party 
is a business organization, one of its officers, managing agents, or employees 
may be interrogated.** The practice for taking depositions has followed 
that provided by Section 24 of the Evidence and Depositions Act ** except 
where modified by stipulation. Actually, most depositions are presently 
taken pursuant to stipulation, with most of the requirements as to notice 
and other details being disregarded. 

Under the proposals of the Joint Committee the rules relating to 
deposition practice would be revised completely by Rules 19 through 
19.10,°* under authority of the proposed new Section 58(2) of the Illinois 
Civil Practice Act, which would provide that the taking of depositions, 
either for evidence or discovery, shall be in accordance with rules.37 Space 


* Itv. Rev. Stat., c. 110, § 182 (1953). 
1d. § 259.19 (1). 

* Td. § 259.19 (2). 

* Iii. Rev. Srat., c. 51, § 24 (1953). 

* TI]. C.P.A. Tent. Draft, 182-203. 

* Td. at 83, 
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will not permit comment on the various provisions of these proposals but 
we would like to voice our approval of them. Not only do they provide 
a comprehensive and clearly stated set of rules for depositions, but they 
provide for a practice that would conform more closely with that of the 
federal courts, thereby promoting uniformity. The distinction made be- 
tween evidence depositions and discovery depositions is one which merits 
approval by the bar and should remove much of the uncertainty which 
attends this part of the practice today. 

For our particular purpose, we approach the matter of depositions 
and interrogatories, not from the standpoint of problems of procedure, but 
with respect to their use as tools of our profession in contract litigation. 
In the first place, may we state that it is impossible to separate entirely 
depositions and interrogatories from procedures for discovery and examina- 
tion of documents. They supplement each other and more often than not 
they must be used together. 

If counsel for an adverse party has filed a list of documents which 
are to be available for examination, and if they are such as to require in- 
terpretation, explanation, or identification, it is possible to conserve the 
time of all parties and their attorneys, as well as to obtain full benefit of 
the discovery process, by taking the deposition of the witness on the same 
day or on the day following that on which the examination of documents 
occurred. 

We do not suggest that the deposition be taken prematurely, before 
adequate knowledge of the documentary evidence is obtained. We have 
found that it can be helpful if the depositions follow closely the examination 
of the documents. The details of the evidence are then fresh in counsel’s 
mind and the convenience of all parties is served. 

An example may clarify this point. A substantial part of a railroad 
freight terminal was destroyed by fire. This included hundreds of parcels 
of freight. On a portion of the terminal floor there was an office or “island” 
as it was called, where shipping records were checked and used. The fire 
and water destroyed or damaged many of these records, but there also 
were large quantities of bills of lading, loading sheets, and other docu- 
ments that were legible. In the litigation which developed over the fire 
loss, it became necessary to discover facts relating to the duties and areas 
of work of the various employees, procedures for checking, storing, and 
moving the freight, and the preparation and use of the various records, as 
well as their identification. Such a situation readily calls for an examination 
of documents and the depositions of witnesses at substantially the same time. 

Another example is where a question has been raised as to the authority 
of a person to sign a contract or to prepare records relating to business 
transactions. Such matters can be clarified by deposition. 

In the field of questioned documents, depositions are suggested to iden- 
tify signatures and also to establish handwriting standards for use in pre- 
paring expert testimony. 
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Depositions or Interrogatories? 


In the problem of whether to take depositions or use interrogatories, 
we consider the term “interrogatories” to refer to questions which may be 
required to be answered by any other party, under Section 58(2) of the 
Illinois Civil Practice Act,’* as distinguished from the taking of a deposition 
by written interrogatories, as provided by Illinois Supreme Court Rule 19.® 

The taking of depositions by written questions is a method used quite 
infrequently and would seem to be confined largely to will cases where the 
witnesses have moved away from the jurisdiction. Ordinarily the questions 
in such cases are routine and cover standard subject matter. Where this 
is true, written questions may be used satisfactorily. Otherwise, oral ques- 
tioning of witnesses is much to be preferred. 

It is interesting to note that in the recommendations of the Joint Com- 
mittee, a separate rule is suggested for the taking of depositions of witnesses 
upon written questions.*® Detailed procedure is set forth and, as the Com- 
mittee explains, the rule would replace Section 26 of the Evidence and 
Depositions Act.*! 

Considering discovery procedure as applied to the parties only, we 
come to the question of when to use depositions and when to use written 
interrogatories. There are advantages to each method. Presently, we do not 
find written interrogatories used extensively in Illinois state courts for 
two particular reasons. Procedure is not provided by rules of the Illinois 
Supreme Court and there are not many factual situations which would 
make use of written interrogatories advantageous. 

Although Section 58(2) of the Illinois Civil Practice Act provides for 
requiring parties to answer written interrogatories under terms and con- 
ditions to be prescribed by rules, no such rules have been adopted by the 
Supreme Court. In Cook County, interrogatory procedure is provided by 
Rule 20% of the circuit court 4? and Rule 30 of the superior court.‘ In 
the federal courts, the subject is covered by Rule 33 of the Rules of Civil 
Procedure for the United States District Courts. Enforcement of penalties 
for refusal to answer interrogatories is not without difficulty. 

The Joint Committee has recommended a new rule to govern sub- 
mission of written interrogatories to parties. It is an adaptation of Federal 
Rule 33 and would fill the void heretofore existing, by providing detailed 


* Itt. Rev. Srat., c. 110, § 182 (2) (1953). 

* Id. § 259.19 (1). 

“ Ill. C.P.A. Tent. Draft, 194. 

“ Iti. Rev. Star., c. 51, § 26 (1953). 

“@ Suttivan’s Law Directory, Rules of Practice, 151 (1954-55). 

* SuLtivan’s Law Directory, Rules of Practice, 170 (1954-55). 

“See Boettcher v. Howard Engraving Co., 389 Ill. 75, 58 N.E.2d 866 (1945). 
* Ill. C.P.A. Tent. Draft, 204. 
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procedure to implement the rule. Consequences of refusal to comply with 
the suggested rule are provided by Rule 19.12 in the recommendations of 
the Committee *® which would expand the penalties now provided in Illinois 
Supreme Court Rule 17 to apply to all deposition and discovery procedure. 

Assuming the proposed rules of procedure are adopted and there are 
no procedural or enforcement advantages as between taking a party’s 
deposition and submitting to him written interrogatories, the question of 
which method to use still remains. If a general answer can be given at all, 
it would seem to be this. Written interrogatories can be used to advantage 
where the inquiry calls for precise information that might require the 
checking of books of account or other written records and where there is 
no disadvantage in giving the opposing party ample time in which to formu- 
late his answer. 

We have seen numerous instances during the adverse examination on 
depositions, where parties have been asked questions which could not pos- 
sibly be answered without checking voluminous records. Under such cir- 
cumstances, either the deposition must be delayed until the facts are 
assembled or the proponent of the question does not obtain the informa- 
tion. If the deposition is to be delayed, the question can be handled just 
as expeditiously by submitting a written interrogatory. After the answer 
has been given, if further oral examination of the party is desired, the 
deposition can be taken. 

A specific example of the use of interrogatories can be cited from a 
case involving a royalty contract. This particular action was brought in 
the United States District Court for the Northern District of Illinois, and 
therefore, Federal Rule 33 was invoked. The complaint alleged that de- 
fendant failed to comply with terms of a written contract whereby plain- 
tiff was to perform services as a research chemist in the development and 
sale of a weed-killer product. A dispute arose as to whether products sold 
by the defendant company had their origin in plaintiff's research or 
whether they had been developed previously by other employees, or 
even whether they had been well known in the industry for many years. 

July 7, 1943, was the critical date. Plaintiff alleged that prior to then 
he had conducted extensive experiments at great expense in time and money 
and had developed a secret formula; that on said date the contract was 
signed and he turned the formula over to defendant; that great quantities 
of the product were manufactured according to his formula; and that he 
was not paid the royalty as agreed, resulting in a large sum of money being 
allegedly due him. 

Defendant’s theory was that plaintiff had worked in another field prior 
to being employed by defendant; that he had little or no opportunity or 
experience in research in this particular area of chemistry; that he super- 


“Id. at 207. 
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vised making numerous batches of weed-killer products in defendant’s 
plants, each being different in formula from the others; that all of them 
proved to be unsuccessful; and that plaintiff at no time gave defendant a 
secret formula. 

It was apparent that the key to plaintiff’s case was his claim of having 
developed a secret formula and of having delivered it to defendant. It was 
decided to submit written interrogatories to plaintiff and thereby force him 
to disclose the facts upon which his case was constructed. 

The interrogatories included these subjects, among others: (1) period 
of time prior to July 7, 1943, which plaintiff devoted to development of 
the alleged secret formula; (2) amount of money expended by plaintiff 
prior to July 7, 1943, in such development work; (3) specifications of the 
secret formula plaintiff allegedly turned over to defendant; (4) approximate 
date when the formula was finally reduced to practice; (5) method used 
to disclose formula to defendant—oral word or written instrument; (6) if 
disclosure were oral, the name of the person to whom it was made, the 
place where it occurred, and the names of other persons, if any, who were 
present; and (7) if in writing, the general description of the instrument, 
its date, and the name of the person to whom it was delivered. 

Additional interrogatories were included in the list, but those men- 
tioned above are representative. They were intended to force plaintiff to 
disclose specific facts in support of his allegations. Defendant’s theory was 
that such facts were not available to plaintiff and therefore, he could not 
prove what he alleged. The use of the interrogatories was effective because, 
after numerous extensions of time for filing his answers, plaintiff accepted 
terms of settlement which were quite favorable to defendant. The answers 
were never filed. 

Depositions, on the other hand, lend themselves well to inquiry as to 
factual situations that are not directly dependent upon books and records, 
and where it is desired to have witnesses commit themselves with respect to 
their own observations and recollections and as a result of their own mental 
processes. Depositions also give counsel a more flexible approach to issues 
of fact and he can broaden or restrict his inquiry as the testimony unfolds. 

Another advantage in discovery by deposition is the opportunity it 
affords to meet personally and to observe in action the party or witness 
who will be encountered subsequently in the courtroom. The relative im- 
portance of this personal factor is something about which attorneys might 
disagree. Our view is that it is so important in some cases that it cannot be 
disregarded in any. Personalities do influence juries and an effort could 
well be made in advance of trial to discover the kinds of persons who are 
going to be involved. 

Unlike some other types of cases, contract matters often involve lengthy 
testimony by parties or witnesses. If depositions are taken, they can be 
very long and expensive. Therefore, it is well to consider the possibility 
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of a more economical approach through submission of written interrog- 
atories to cover key facts. The details can be filled in at the trial. The 
circumstances of each case will largely determine the answer to this 
question. 


ACCESS TO BOOKS AND RECORDS 


The statutes and court rules applicable to books and records have 
been mentioned above with respect to disclosure of documents and that 
discussion will not be repeated here. It would seem appropriate to state 
that if discovery of facts before trial is to have its proper place in our 
judicial process, the books and records relating to the subject matter of 
the litigation must be made as accessible to the adversary as the oral testi- 
mony of the principal parties. Many times the written record is more vital 
to the outcome of the case, and certainly it is less susceptible to change. 

Section 3 of the Evidence and Depositions Act, as amended, provides 
for the qualification and admission in evidence of books, records, and docu- 
ments of original entry, kept in the regular course of business.*7 If a party 
is to meet this evidence, he should be entitled to examine it before trial as 
a part of discovery procedure. 

Limitations on the right to examine documentary evidence before trial 
relate to so-called “fishing expeditions,” privilege, and self-incrimination. 
As pointed out above, Illinois Supreme Court Rule 17(1) requires the list- 
ing of all documents, books, and accounts among other things, “material 
to the merits of the matter in question in said cause.” #® This does not give 
a party a license to launch a general exploration of the adversary’s books 
and records, hoping to discover favorable evidence.*® If business rivalries 
are involved, an unrestricted search could enable valuable trade information 
to be obtained as a by-product of litigation started for the very purpose of 
providing the key to the other party’s records. 

Restricting disclosure to books and records “material to the merits” 
provides the court with authority to keep the examination within due 
bounds. The proposed new Supreme Court Rule 19.5(2) would give further 


“ Tux. Rev. Srat., c. 51, § 3 (1953). 

“Thi, Rev. Srat., c. 110, § 259.17 (1) (1953). 

“Firebaugh v. Traff, 353 Ill. 82, 186 N.E. 526 (1933). Page 84: “While courts have 
inherent power to order production of books and papers, yet it is required that such 
order in all cases shall be a reasonable one. The constitutional protection is against un- 
reasonable searches and seizures. (Hale v. Henkel, 201 U.S. 43). ... The court may 
compel the production of records to be issued as evidence in the trial upon proper 
showing that they contain entries tending to prove the issues, but no right is given to 
compel the submission of records to a general inspection and examination, for fishing 
purposes or with the view of finding evidence to be used in other suits or prosecutions. 
(Lester v. People, 150 Ill. 408). Such an order cannot be used to procure a general 
investigation of a transaction not material to the issue. (Walter Cabinet Co. v. Russell, 
250 Ill. 416.)” See also Carden v. Ensminger, 329 Ill. 612, 161 N.E. 137 (1928). 
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protection against “fishing expeditions” by enabling a party to call the 
court’s attention to possible unjust disclosure and the court could then 
enter an order protecting secret processes, development, or research, or 
the court could enter such other order as may be required to give pro- 
tection against unjust annoyance, embarrassment, or oppression.°° 

The matter of privilege has been held a proper limitation on disclosure.** 
However, since the privilege provisions of Illinois Supreme Court Rule 
17(1) refer only to documents and to attorney-client privilege, it is pro- 
posed by the Joint Committee that the privilege extend to all matters 
privileged at the trial and that it apply throughout the disclosure pro- 
cedure, to testimony on depositions as well as answers to interrogatories 
and also that it apply to documentary evidence.5? This makes discovery 
procedure coincide with that of the trial. It would include such privileges 
as husband-wife, attorney-client, government privilege, matters which might 
be self-incriminating, information obtained by election officials in the con- 
duct of their duties, and other recognized privileges. 

Providing such safeguards in the rules of discovery procedure is abso- 
lutely necessary to their successful use and even to the survival of the rules 
themselves. The proposed rules would not in any way interfere with efforts 
to accomplish fair and reasonable discovery but they could provide neces- 
sary means of defense against unscrupulous persons who would abuse dis- 
covery rights. 


SELF-INCRIMINATION 


Protection against self-incrimination is a principle that is deeply rooted 
in our system of jurisprudence. One of the common-law maxims is that 
“No one can be made to testify against himself.” 5* This principle is in- 
cluded in the Fifth Amendment to the Constitution of the United States 
and in Section 10 of Article II of the Illinois Constitution of 1870. 

Discovery obtained through a court of equity has always had to satisfy 
certain requirements, one of which is stated by Pomeroy as follows: 


“The first of these particular applications of the doctrine is, that a 
defendant in the discovery suit, or in a suit for relief as well as dis- 
covery, is never compelled to disclose facts which would tend to 
criminate himself, or to expose him to criminal punishment or prose- 
cution, or to pains, penalties, fines, or forfeitures.” 54 


This principle was upheld by the Illinois Supreme Court in a case in- 


* Ill. C.P.A. Tent. Draft, 188. 

** Cases cited notes 20 and 21 supra. 

* I]. C.P.A. Tent. Draft, 188 (Rule 19.5). 

°° Gavit, BLACKSTONE’s COMMENTARIES ON THE Law, 953 (1941). 

1 Pomeroy ON Equity JURISPRUDENCE, SEc. 202 (4th Ed. 1918). See also Story 
on Equity JuRISPRUDENCE, Sec. 1492 (14th Ed. 1948). 
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volving a bill of discovery in aid of a suit to enforce penalties under a 
statute relating to gambling, where the court held that such action could 
not be maintained.®> The Illinois Supreme Court has also held, in a suit 
in assumpsit against defendants for cornering the grain market, that the 
defendants could not be forced to produce books and records relating to 
the transactions in question.*® 

However, where a person has custody or control of the books and 
records of a corporation, he cannot assert his privilege in an action against 
the corporation. In People v. Ryan ** the court quoted with approval from 
People v. Munday *8 as follows: 


“a 


. .. while one cannot be compelled to produce any of his private 
books or papers which may tend to incriminate him, he cannot refuse 
to produce the books or papers of a corporation of which he is an 
officer or in which he may be interested even though they may be in 
his custody and under his control, as they are not his private books 
and records but the books and records of the corporation.” 


Similarly, a union official declined to produce books and records of 
a labor union on the ground that they might tend to incriminate the union, 
but it was held that unions, as well as their officers and agents acting in 
their official capacity, cannot invoke this personal privilege.®® Nor can an 
officer of the Communist Party refuse to make disclosure where she turned 
membership lists and dues records over to another person and then refused 
identify that person because of the privilege against self-incrimination.© 

It has also been held that the testimony identifying documents of an 
unincorporated association is as unprivileged as are the documents them- 
selves,® 

It is clear, therefore, that in contract litigation involving the books and 
records of corporations, associations, and the like, access to such records 
through discovery procedure is not likely to be prevented by claims of 
privilege on the part of officials of such organizations. However, where 
the principal action is against an individual person and the documents sought 
contain information which could be used against that person in a criminal 
case, the claim of personal privilege is likely to prevail. 


DISCOVERY OF PROFITS 


A common inquiry in contract litigation is whether a given business 
enterprise was operated during a certain period of time at a profit. Such an 


* Robson v. Doyle, 191 Ill. 566, 61 N.E. 435 (1901). 

* Lamson v. Boyden, 160 Ill. 613, 43 N.E. 781 (1896). 

410 Ill. 486, 494, 103 N.E. 116 (1951). 

** 280 Ill. 32, 61, 117 N.E. 286 (1917). 

° U.S. v. White, 322 U.S. 694, 64 S.Ct. 1248 (1944). 

* Rogers v. U.S., 340 U.S. 367, 71 S.Ct. 438 (1951). 

* U.S. v. Lumber Products Ass’n, Inc., 42 F. Supp. 910 (D.C. N.D. Cal. S.D.) (1942). 
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issue arises where one party to the agreement is obligated to assume certain 
responsibilities, to perform certain duties, or to make certain payments, sub- 
ject to the condition that the enterprise in question has produced a profit 
of a certain magnitude. 

Under such circumstances, if one party contends that the required 
profit was not realized, and therefore the contingent obligations never be- 
came effective, and the other party takes the position that the contemplated 
profit was earned, we have all the essential ingredients of a lawsuit. 

Obviously, such a dispute over profits makes the use of discovery pro- 
cedure quite appropriate, beginning with examination of books of account 
and related data, to be followed by depositions or written interrogatories, 
as circumstances warrant. 

At the outset it must be recognized that in such disputes a key issue is 
the definition of the word “profit” as used in the contract. Indeed, many 
lawsuits of this character would never materialize if the persons entering 
into the agreement had defined clearly, and in detail, just what factors were 
to be considered in determining whether a profit was realized. 

For example, if an employee is to be paid a bonus if a certain amount 
of profit is made, but the contract fails to specify whether the profit is to 
be computed before or after setting aside an amount for income taxes, the 
resulting dispute is due to careless preparation of the contract. Or suppose 
such elements as trade discounts and returned merchandise are not men- 
tioned. Obviously, they could mean the difference between a profit and 
a loss. 

Before books and records can be examined intelligently, the attorney 
must determine a theory by which the item of profit can be computed. He 
must decide whether factor A is properly deductible according to his 
client’s allegations. If he builds his case upon an erroneous theory, he is 
bound to produce erroneous data from the books of account. 

Having selected a theory, and having the books and records available 
for examination, the next step is to analyze the facts and figures contained 
in the records. To repeat a statement already made—if the situation is 
complicated and of sufficient financial importance, the advice, if not the 
actual assistance, of an able accountant is desirable. However, even if an 
accountant assists in the examination, the attorney must have a working 
knowledge of the fundamental principles of accountancy or he may find 
himself in much difficulty when he comes to use the material which the 
accountant helped him to discover. 

The attorney must know that accounting records consists of three 
main parts: ledgers, journals, and memorandum records. He must be ac- 
quainted with the functions of each part. The functions of ledgers are: 

(1) to summarize information for use in preparing income statements and 
balance sheets with supporting data; (2) to give current information as to 
status of assets and liabilities and of current operating activities; and (3) to 
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serve as an index to the journals, so that checks, invoices, contracts, etc. 
may be traced and examined.® 

The functions of journals, or day books are: (1) to record transactions 
in chronological sequence and in accordance with predetermined classifica- 
tion, such as local sales, interstate sales, and foreign sales; and (2) to serve 
as an index to the ledger.® 

The memorandum records are primarily used to provide more detailed 
support for the data recorded in the journals. They are usually kept in de- 
partment offices, such as in the receiving department, to record all goods 
received there, and in the shipping department, to provide details as to 
shipments made, etc.*4 . 

From the above, it is readily apparent that the journals and memoran- 
dum records can be of more probative significance than ledgers, since the 
latter are summaries or secondary records, whereas the journals contain 
the original entries, supported by documentary evidence from the mem- 
orandum material. Having a knowledge of the general functions of the 
various parts of the accounting records, the next problem is to determine 
whether the information pertaining to the business in question has been 
entered in the various books in accordance with sound accounting practice. 
This requires knowledge of accepted practices in a given type of business. 
Unless an attorney understands this, he can become hopelessly lost in trying 
to interpret the data which he discovers. Reduced to its simplest terms, we 
might say that gross profits from sales are determined by taking the total 
amount of sales and deducting the cost thereof. In this cost figure will be 
included an amount representing the difference between inventory at the 
beginning and inventory at the end of the period in question. 

From the gross profit figure will be deducted the operating expenses 
of the business, including such items as overhead, depreciation, reserve for 
doubtful accounts, interest on bank loans, etc. The resulting amount is the 
net profit from operations. This figure represents the amount available for 
distribution as dividends, for investment in additional capital assets, or for 
credit to the surplus account. 

In addition to manufacturing and selling operations, it is wise to ex- 
amine records relating to investment of company funds in other enterprises, 
allocation of money to pension trusts, retirement of stock, redemption of 
bonds, etc. Corporate or trust minute books should be examined to discover 
whether all payments to officers, directors, and trustees have been properly 
authorized and kept within lawful bounds. 

Such other documents and records should be examined and verified 
as suggested by the results of the discovery as it progresses. Above all, we 
should be reluctant to rely upon our own knowledge in resolving doubtful 


® OEFHLER, Lawyers’ ACCOUNTING HANDBOOK, 17 (1952). 
* Ibid. 
“ Ibid. 
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questions of accounting practice and should be ever ready to solicit the aid 
of a capable accountant. 


TRUST FUNDS 


Many of the foregoing comments can be applied to the tracing of 
trust funds, at least in cases where the trustee is a corporate fiduciary which 
maintains regular books of account. There is a difference where the trustee 
is an individual and where there has been a failure to keep complete or 
accurate records. 

In addition to the task of making a complete examination of the 
trustee’s records insofar as they relate to the funds being traced, it is essen- 
tial to keep in mind the rules of law applicable to such problems. The 
primary object is to identify the fund. This becomes complex where assets 
of several trusts are commingled, where the trustee mingles trust funds 
with his own personal assets, and where trust assets are converted into 
other forms. In the case of Winger v. Chicago City Bank and Trust Co., it 
was pointed out that trust property may in equity be followed through 
in its original or altered form as long as it can be identified and so long as 
superior rights of third parties have not intervened.® This includes not only 
the trust fund but also its increase and earnings, and the beneficiary may 
elect to take it in its altered form.®* 

In the Winger case, the trustee defendants had commingled trust assets 
with their own and contended there could be no recovery because there 
was no proof of the identity of property obtained by the individual de- 
fendants. The court pointed out that it was the duty of the trustees to 
refrain from mingling trust funds with their own and that, having done so, 
the burden of proof shifted and the trustees had to show by clear and 
convincing evidence what particular property belonged to them before 
the commingling took place. 

With respect to identification, under the rule of most jurisdictions, 
where funds have been commingled in the case of an insolvent bank, it is not 
necessary, in order to follow and recover a trust fund from the receiver or 
other liquidating officer of the insolvent trustee bank, to identify the specific 
money, coins, or bills, constituting the fund originally placed in the bank’s 
custody.*? More recent decisions support the general rule that the act of 
a trustee in mingling trust funds in a mixed bank account will not destroy 
their identity so as to prevent their reclamation.®* 

For discovery purposes, if by deposition or otherwise, trust assets are 
shown to have been placed in a certain account or invested in a certain 


*° 394 Il. 94, 67 N.E.2d 265 (1946). 

* Ibid. 

82 A.L.R. 125 (citing Woodhouse v. Crandall, 197 Ill. 104, 64 N.E. 292 [1902] and 
other Illinois cases). 

* 102 A.LR. 373. 
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property, all books and records relating to that account or to that property 
become material to the issue of identification and a full disclosure of the 
same may be required. 


PRE-TRIAL CONFERENCE 


As pointed out in Judge Harry M. Fisher’s article on the subject of 
the pre-trial conference, contract cases furnish the most fertile field for 
real accomplishment.®® This is due to the character of the litigation and 
the kind of evidence ordinarily offered. 

Section 58% of the Illinois Civil Practice Act provides that, subject to 
rules of the Illinois Supreme Court, the court may direct the attorneys for 
the parties to appear before it for a pre-trial conference to consider any 
matter which might aid in disposing of the action.’ 

The present Illinois Supreme Court rule provides that the court may 
direct the attorneys for the parties to appear before it for a conference 
to consider: “(1) the simplification of the issues; (2) amendments to the 
pleadings; (3) the possibility of obtaining admissions of fact and of docu- 
ments which will avoid unnecessary proof; (4) the limitation of the num- 
ber of expert witnesses; (5) such other matters as may aid in the disposition 
of the action.” 7! 

It is proposed by the Joint Committee that Section 58% of the Civil 
Practice Act be revised to read: “Holding pre-trial conferences shall be in 
accordance with rules.” 7 

The proposed revision of Supreme Court Rule 23A would be new 
Rule 22 and it covers substantially the same subject matter as the present 
rule but adds that an order may be entered not only covering admissions 
and agreements of the parties but also “any action taken by the court.” 
This broadening of the rule should make the conference more effective in 
accomplishing its objectives, but, like the present rule, its success will de- 
pend largely upon the approach of the court and counsel. 

There seems to be some difference of opinion as to whether the main 
object of a pre-trial conference is to bring about settlement of cases or 
whether it is to simplify issues, obtain agreement as to exhibits and other 
evidence, and consider such other matters as may aid in disposition of the 
case, with settlement as more or less a by-product. We see no reason why 
both objectives cannot be kept in mind. If settlement appears unlikely, 
it is still recommended that efforts be made to reach agreement in as many 
areas as possible, thereby reducing the amount of trial time necessary to 
dispose of the case. 


Fisher, Pre-Trial Conference and Its By-Products, [1950] Law Forum, 206. 
Iv. Rev. Stat., c. 110, § 182a (1953). 

"Id. § 259.23A (1953). 

™ Ill. C.P.A. Tent. Draft, 83. 

"Id. at 213. 
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A very interesting discussion of the pros and cons of the pre-trial 
conference has been set forth in Judge Fisher’s article above referred to 
and in the various discourses on the subject cited therein. Although it is 
not our purpose to enter into a debate on the merits of the two main views 
of the pre-trial conference, we would like to observe that in spite of the 
laudable purposes of the pre-trial conference, it will never succeed unless 
approached willingly and fairly by both bench and bar. 

It is not approached fairly by a court if only a few minutes are allotted 
to discuss the issues and evidence, particularly in a complicated contract 
case. It might take hours and even days to go over exhibits, books, and 
records, to see if trial time can be saved. Impatience on the part of the court 
will make any conscientious attorney hesitant to risk the interests of his 
client in some precipitous action or recommendation by the court, taken 
or made without adequate knowledge of the facts. 

It is also important for the court to understand that in many cases the 
attorneys and parties themselves have made sincere and exhaustive efforts 
to reach settlement before the pre-trial conference was held. When both 
sides agree that further time spent in conference would be wasted effort, it 
seems only reasonable that the case should be removed from the pre-trial 
calendar upon notice to the court. Attorneys with many litigated matters 
might spend many hours during the course of a month doing nothing but 
waiting in a court room for cases to be called for pre-trial conference, at 
which time the court will be advised that no useful purpose can be served 
by discussing the case. This does not endear the pre-trial conference to 
attorneys whose time is thus wasted. 

Also, there is the court who is either plaintiff- or defendant-minded. 
As soon as counsel are seated in his chambers, he wants to know how 
much is offered and how much has been asked. He then proceeds to 
exert pressure one way or the other so that settlement can be reached. 
Such judicial coercion is responsible for more adverse comment upon the 
pre-trial conference than most of us like to admit. 

The pre-trial conference cannot succeed unless counsel for the re- 
spective sides do their part willingly and fairly. If one attorney uses the 
conference to learn everything possible about his opponent’s case without 
disclosing anything of importance about his own, he creates a climate in 
which it is impossible to accomplish anything of a constructive nature. 
This is true whether settlement of the case is the main objective of the pre- 
trial conference or whether it is only intended as a by-product of a process 
for simplification of issues and reducing the volume of proof. 

With respect to contract litigation, assuming both parties are willing 
to give the pre-trial conference a fair trial and assuming the court is will- 
ing to give it adequate time, substantial benefit can be realized through dis- 
position of questions regarding admissions of fact and also with respect to 
qualification of exhibits which remain from the previous discovery efforts. 
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Summary exhibits, such as audit reports and financial statements, can be 
discussed and possibly the time of accountant witnesses can be saved. Photo- 
graphs can be made the subject of agreement, checks can be identified, and 
a countless number of other documents can be made ready for prompt 
admission in evidence at the trial. 

If expert testimony is to be offered, the parties can discuss, and pos- 
sibly limit, the issues concerning which the experts will testify, as well as 
the number of such experts. For example, if the fair market value of a 
parcel of real estate is involved, each side might be allowed two expert 
witnesses. This is fair and reasonable and avoids time-consuming argument 
and excessive expert testimony at the trial. 


If the terms of the disputed contract are ambiguous so that a serious 
question exists as to whether certain evidence would be admissible, a dis- 
cussion of this point at the pre-trial conference can be very helpful. An 
expression of the court on the subject might give counsel an opportunity 
to prepare in advance an offer of proof. It might avoid wasting the time 
of a witness whose testimony would not be received. It might afford counsel 
an opportunity to provide the court with a list of authorities on the subject 
in advance of the trial. 


Without giving further examples of some of the benefits to be derived 
from a pre-trial conference where all parties and the court make a sincere 
effort to accomplish the full objectives of such discussion, may we add the 
comment that it appears to be in the field of discovery before trial and in 
pre-trial conferences that the opportunity lies for alleviating crowded court 
dockets in the future. We also suggest the possibility that services of masters 
in chancery be utilized in some way to assist the courts in this work. At least 
it deserves serious study. 


SUMMARY JUDGMENTS 


As indicated in the beginning of this discussion, there is an excellent 
discourse on summary judgments in the Spring, 1950, Law Forum™ and 
there would seem to be little useful purpose in going over the same subject 
matter at this point. We are pleased to note, however, that progress has 
been made toward realizing some of the objectives which the author of that 
article, Mr. Edward F. Streit, considered desirable in the area of expanding 
the scope of summary judgment procedure in I]linois and in adopting many 
of the good features of Federal Rule 56. 

From the standpoint of contract litigation, the Illinois Civil Practice 
Act includes in those cases where summary judgment procedure is available, 
actions upon a contract, express or implied,” and Supreme Court Rule 15 


™ Streit, Summary Judgments, [1950] Law Forum 58. 
Tu. Rev. Stat., c. 110, § 181 (1) (1953). 
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sets forth the requirements for affidavits in support of, or in opposition to, 
motions for the entry of such judgments.”® 

That this procedure can be used to advantage in contract cases, there 
can be no doubt. Where a written instrument, for example, spells out the 
obligations of the parties, and where the lapse of time or happening of some 
event clearly indicates that money is due and owing from one party to an- 
other, and where the debtor forces the creditor to bring suit to enforce pay- 
ment, it is in keeping with the just administration of our laws that a pro- 
cedure be available to bring the matter to the attention of the court promptly 
and without adding to an already over-crowded trial calendar. 

At least the parties are entitled to know whether an issue of fact does 
exist, and that is the primary purpose of summary judgment procedure, as 
distinguished from a trial of the issue itself.?7 The moving party is obligated 
to make a full and complete disclosure, including sworn or certified copies 
of all papers upon which he relies. His right to the relief sought must be 
free from doubt.78 

If counter-affidavits and verified documentary evidence indicate that 
an issue of fact exists within the legal meaning of that term, the motion 
should be denied and the matter should be submitted to a jury. The sum- 
mary judgment procedure cannot be used to deprive any party of his right 
to trial by jury.”® 

Useful as this procedure is, it has been recognized for some time that 
its scope in Illinois could be broadened to include other types of cases and 
also to permit disclosure of facts to the court by means other than affida- 
vits. Accordingly, the Joint Committee has suggested a complete revision of 
Section 57 of the Civil Practice Act to accomplish this result. 

It is proposed that the motion could be made with or without support- 
ing affidavits, and that the motion may apply to all or any part of the relief 
sought.®° Counter-affidavits could be filed prior to or at the time of hearing 
of the motion and the judgment or decree would be rendered forthwith, 
if it were made to appear that no issue existed as to any material fact and 
that the moving party was entitled to judgment or decree as a matter of 
law. The proposal would also authorize entry of judgment or decree, 
interlocutory in character, on the issue of liability alone even though a 
genuine issue as to damages could be shown.*®? 


Id. § 259.15 (1953). 

™ YJ. J. Brown Co. v. J. L. Simmons Co., 2 Ill. App. 2d 132, 118 N.E.2d 781 (1st 
Dist., 1954). 

*® Westrich v. Westrich, 349 Ill. App. 395, 110 N.E.2d 668 (4th Dist., 1953); Bitu- 
minous Casualty Corp. v. Belding, 2 Ill. App. 2d 49, 118 N.E.2d 54 (1st Dist., 1954). 

** Sampson Co. v. Mandel Bros. Inc., 3 Ill. App. 2d 92, 120 N.E.2d 571 (1st Dist., 
1954); Hartford Accident & Indemnity Co. v. Mutual Trucking Co., 337 Ill. App. 140, 
85 N.E.2d 349 (1st Dist. 1949). 

* 111. C.P.A. Tent. Draft, 79. 

"Id. at 80. 


* Ibid. 
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The Joint Committee proposes that the form and content of, and pro- 
cedure relating to, affidavits under this section shall be as provided by court 
rule.®* 

Much that is good in Federal Rule 56 is incorporated in the proposed 
Section 57 of the Illinois Civil Practice Act, such as permitting use of plead- 
ings, depositions, and admissions, as well as affidavits, to determine whether 
any genuine issue exists as to a material fact. We know from experience 
that using such material can be quite helpful in assisting the court to reach a 
decision. Except for minor changes, the present Supreme Court Rule 15, 
relating to affidavits in proceedings for summary judgments, constitutes 
the proposed Rule 15 of the Joint Committee.8* We are confident that this 
proposed rule and the new Section 57 of the Civil Practice Act will make 
summary judgment procedure much more useful to litigants than it has been 
in the past, even though in certain areas such as contract litigation, it has 
been most helpful. 


CONCLUSION 


Instead of litigation being a contest by attorneys to use devious means 
for keeping the facts from the court and from opposing counsel until the 
time of trial, it has become more and more a process whereby full dis- 
closure can be made at an early date so that the facts themselves will largely 
determine the outcome, long before trial is reached. 

It is impossible to estimate accurately the number of controversies 
which are settled each year because of the progress made in discovery pro- 
cedure. We venture to say that the number is constantly increasing and will 
continue to do so under the impetus of revisions of our statutes and court 
rules such as now suggested by the Joint Committee. 

Contract litigation provides a field in which pre-trial discovery can be 
most useful. The very nature of contract cases makes this so. The benefits are 
manifest, not only in bringing about the settlement of controversies but also 
in reducing trial time by disposing of identification and qualification of large 
numbers of exhibits, summary evidence, and similar matters. 

It is our firm belief that where contract litigation is of sufficient financial 
importance, it is advisable to take full advantage of discovery procedure 
as soon as possible after the complaint is filed. This includes both the taking 
of depositions and the seeking of discovery and examination of documents. 
After counsel is satisfied that the necessary discovery steps have been taken 
and after he has a reasonably complete understanding of the factual situa- 
tion, as well as having prepared himself with respect to the issues of law 
involved, he should then take full advantage of pre-trial conference oppor- 


* Ibid. 
“Td. at 169, 
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tunities, provided sufficient time is made available by the court to give satis- 
factory opportunity to review the major questions involved in the case and 
the important evidence relating thereto. 

If the discovery procedures and other measures taken in preparing the 
case lead counsel to the conclusion that there is no triable issue of fact in 
the case, he should take the necessary steps to seek a summary judgment. 

If there has been careful use of the tools for discovery before trial, 
even though such efforts have not resulted in settlement of the controversy, 
counsel can rest assured that he will enter the courtroom well-armed and 
adequately prepared to protect his client’s interests. 





BREACH, REPUDIATION AND DAMAGES 
IN CONTRACT LITIGATION-LEGAL 
AND ECONOMIC THEORY 


BY RICHARD J. FALETTI* 


CONTRACT LITIGATION arising out of business relations comes in an 
infinite variety of forms. All cannot be explored comprehensively within 
the confines of one article. One thing most businesses have in common is 
the marketing of a product. Primary attention will be directed, therefore, 
to a consideration of the damage problems related to contracts of sale. 
Businesses are also concerned with employment contracts, insurance con- 
tracts, contracts relating to the lease or purchase of realty, and, occasion- 
ally, construction contracts. While the damage questions relating to some 
of the latter types of contracts will be mentioned, they cannot be treated 
here with an exhaustive, or even complete, discussion. 


PART I. BREACH AND REPUDIATION 


The problem of damages is as intimately related to the problem of 
breach of contract as cream to milk after homogenization. It is difficult 
to analyze damages problems without understanding their setting in the 
variety of breaches of contract. Breach of contract may result from de- 
fective performance or from repudiation. Repudiation of a contract may 
be present or anticipatory; a breach may be partial, total, or material; what 
might appear as an anticipatory repudiation may be only a prospective 
inability to perform. The law of contract damages is more easily under- 
standable and reconcilable in the spotlight of the kind of breach of con- 
tract for which damages are awarded. Without an understanding of the 
nature of the breach, and, more importantly, the effects of the breach, it is 
difficult to apply an appropriate measure of damages. 

Unfortunate applications of the rather simple rules of damages have 
been made in a number of court decisions, because either counsel or the 
court lacked a sophisticated understanding of the nature and effect of 
breach of contract. This lack of understanding may result from an even 
more basic vagueness concerning the operation of constructive conditions 
in contracts. All the foregoing is merely one way of saying that the law of 
damages cannot be isolated from the principles of the substantive law 
of contracts. Before training the microscope on the principles of contract 


*RICHARD J. FALETTI. B.S. 1947, J.D. 1948, University of Illinois; 
general practice 1948-1950; assistant professor of law, University of 
Illinois. 
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damages, it seems appropriate to begin with a broad discussion of breach 
of contract and its effect. 


BREACH OF CONTRACT AND ITS EFFECT 


Failure to perform any promise contained in a contract is a breach, 
if the failure is not justified! A breach, however, may be total or partial 
and a total breach may be treated as partial. A breach may result from 
defective performance, or from repudiation. 


Total or Partial Breach 


A total breach is a serious breach of the contractual obligation.? It 
is often referred to as a “material” breach, as “going to the essence of the 
contract,” or as “failure of consideration.” The term “total breach” how- 
ever is misleading because it suggests a failure of total performance. The 
defaulting party may have performed much of what he promised, but may 
have failed to provide the substantial performance expected by the other 
party. The breach is nevertheless total. 

It is important to know when a breach is a total breach because of its 
double barrelled effect. A total breach does more than entitle the injured 
party to compensation in damages. It provides the injured party with an 
excuse from any further performance of his own contractual duties. It is 
this second effect of a total breach that is sometimes overlooked by the 
courts. 

Many times the promisor is able to give the promisee substantially all 
that was bargained for, yet defaults with respect to some of the terms of 
the contract. In this event the slight breach is called a partial breach. A 
partial breach has but one effect. It entitles the injured party to damages. 
It does not provide him with an excuse from further performance of his 
own contractual duties. 

It sometimes happens, usually in the case of an installment contract, 
that the injured party declines to treat a total breach as such. Although the 
performance may be substantially defective, rather than shop around for 
another source of supply, the injured party may prefer the contract to 
continue in the wistful hope that future installments may be forthcoming, 
or may not be defective. In this event, the injured party waives only one 
of the two effects of total breach. He retains his right to damages, but gives 


* RESTATEMENT OF ConTRACTSs, § 314. 

?On total and partial breach, see 4 Corsin, Contracts § 946 (1951); 5 WILLISTON, 
Contracts § 1290 (Rev. ed., 1937). 

*A material failure of performance by the plaintiff is a failure of the constructive 
condition of the aggrieved party’s duty. RESTATEMENT oF Contracts, § 274. This is merely 
“legalese” meaning the defendant is discharged. Recent cases which use the term “failure 
of consideration” are really talking about failure of the constructive condition. 
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up the excuse for his own non-performance.* Such a privilege existing in 
the injured party may be described as an election to treat the total breach 
as a partial one.® 


REPUDIATION 


Thus far the discussion has been confined to breach arising as a result 
of defective performance. A contract may also be breached by repudiation, 
either present or anticipatory.® A repudiation made when part, or the entire, 
performance is due, or thereafter, is a present repudiation and a total breach 
of contract.” Since there is a total breach, the repudiation provides the party 
injured with both a right to damages and an excuse for terminating his 
own performance. 

A repudiation made prior to the time when performance is due is an 
anticipatory repudiation and usually must be treated by the promisee as 
a total breach.’ Here again the promisee is entitled to compensation in dam- 
ages, and his duty of performance is brought to an end. 

A breach by repudiation, unlike a total breach by defective perform- 
ance, does not usually provide the injured party with the election of treat- 
ing the contract as continuing and the total breach as partial.® Because of 
the rule of avoidable damages,!° the repudiator will not be charged with 
any losses incurred by an injured party who continued to perform after 
the repudiation. 

There are two situations, however, when a total breach by repudiation 
can be waived with respect to its effect in providing an excuse for the in- 
jured party’s non-performance. If the injured party has completely per- 
formed, and the repudiator has a duty to pay money in installments, the 
injured party may treat the repudiation as a partial breach."! Since he has 


‘If the injured party chooses this alternative he is said to have waived the “failure 
of condition.” Since waiver after breach is considered an election, which means tech- 
nically the choice of one of two inconsistent rights and the surrender of the other, once 
the failure of condition is waived, the injured party cannot change his mind and ter- 
minate his own performance of the contract. 

® RESTATEMENT OF CONTRACTS, § 317(2). 

*See Corsin, supra note 2, § 954. Williston and the Restatement of Contracts make 
no distinction between a breach resulting from defective performance, and a breach 
resulting from present repudiation. It is thought that present repudiation is nothing 
more than breach by non-performance. The concept “breach by present repudiation” 
is nevertheless useful for analysis purposes, chiefly when there is a repudiation along 
with a partial breach of the contract. 

"RESTATEMENT OF ConTRACTS, § 317, comment b. 

* Ibid. See Corsin, supra note 2, § 959; WiLLisTon, supra note 2, § 1296. 

*CorBIN, supra note 2, § 983. 

” Discussed at page 636, infra. 

™ RESTATEMENT OF CONTRACTS, § 316. The Restatement takes the position that re- 
pudiation in these circumstances is a partial breach. This principle has no application 
to cases of anticipatory repudiation, since that doctrine does not extend to uncon- 
ditional promises to pay more. See id. comment b. 
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already performed in full, he is not in a position to aggravate the damages 
by a further performance. Whether the injured party treats the repudiation 
as a total or partial breach in this situation is of importance in determining 
whether all damages should be recovered in one action, or whether re- 
covery may be made in separate actions as each installment comes due.!? 

The second situation in which a total breach by repudiation may be 
treated as partial is when the repudiator has a change of heart and offers 
to perform, prior to any assertion by the injured party terminating the 
contract. If the injured party assents to the new offer to perform, the total 
breach is considered partial. The repudiation then has but the single effect 
of giving to the injured party a right to compensation for any damage in- 
curred. 

In an earlier paragraph, it was noted that a repudiation made in ad- 
vance of the time set for performance of the contract may be treated by 
the promisee as a present total breach. An anticipatory repudiation is some- 
times thought of as anticipatory breach.1* Although the repudiation is an- 
ticipatory, the breach itself, contrary to logic, is considered a present 
breach. If anticipatory repudiation is treated by the aggrieved party as a 
total breach, it has the same double barrelled effect as any total breach. 
Since the breach is a total one, whether the repudiation is present or an- 
ticipatory, the effect thereof is to excuse the injured party’s performance 
as a constructive condition to the repudiator’s duty of performance. (Stating 
it simply, the injured party need not perform his part of the contract in 
order to put the repudiator in default.) Since the breach is also treated as 
a present one, it has the second effect of entitling the injured party to main- 
tain an immediate action for damages, although the date for performance 
has not yet arrived.'5 

Since the doctrine of anticipatory repudiation was not really neces- 
sary,!® it has been confined within fairly rigid limits. 


"By treating the breach as partial, the injured party may bring successive suits 
as the installments mature. If he lets two or more installments go by, however, he must 
join all breaches in one action; otherwise he loses his right to recover for any breaches 
not included. Casselberry v. Forquer, 27 Ill. 170 (1862). Marshall v. Grosse Clo. Co., 
184 Ill. 421, 56 N.E. 807 (1900). See Wituston, supra note 2, § 1292; CorBIn, supra 
note 2, § 950. 

18 RESTATEMENT OF CONTRACTS, § 317(2). 

“The Restatement of Contracts uses the term “anticipatory breach,” but states in 
§ 318, comment d: “The expression anticipatory breach is ellliptical; it is the repudiation 
that is anticipatory, and the full expression would be breach by anticipatory repudi- 
ation.” 

** RESTATEMENT OF CONTRACTS, § 318, comment d; CorBIN, supra note 2, § 959; 
WILLIsToN, supra note 2, § 1337; Kadish v. Young, 108 Ill. 170 (1883); Fox v. Kitton, 
19 Til. 519 (1858). 

*The doctrine of anticipatory repudiation was crystallized in the landmark 
English decision, Hochster v. De La Tour, 118 Eng. Rep. 922 (1853). The court reasoned 
that if the injured party were not allowed to bring an immediate action following 
repudiation, he would be stranded on third base without any way of getting home. 
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The right of an injured party to treat an anticipatory repudiation as a 
total breach is confined to the repudiation of dependent promises in bi- 
lateral contracts.!? If the promise is unconditional, as it is in a unilateral 
contract, or in a bilateral contract which has been fully performed by one 
party, the doctrine is not followed. This is consistent with the reasoning 
upon which the doctrine was originally based. If the injured party has 
already performed, so that the promise of the repudiator has become un- 
conditional, it is thought that there is no need to provide the injured party 
with an excuse for non-performance. He has already fully performed prior 
to the repudiation. An excuse does him no good. The excuse of the injured 
party’s performance provided by a total breach is not needed. Let him wait 
until the time for performance arises to bring suit against the repudiator. 

Although the foregoing is true, the reasoning overlooks the practical 
advantages stemming from the application of the doctrine of anticipatory 
repudiation. It ignores the second effect of a total breach of contract—the 
right of the injured party to damages. Although the injured party, once he 
has performed, does not need an excuse for non-performance, he still ought 
to be entitled to maintain an immediate action for damages.'® 

Since the Illinois cases dealing with anticipatory repudiation are incon- 
sistent with the basic development of the doctrine elsewhere, they will be 
scrutinized in detail. 


ILLINOIS DOCTRINE OF ANTICIPATORY 
REPUDIATION 


The judicial treatment of anticipatory repudiation in Illinois differs 
from the orthodox with respect to the questions: (1) whether anticipatory 
repudiation must be treated as a total breach, or whether the injured party 


The court thought he would have only two alternatives: treat the repudiation as an 
offer to rescind, accept it, and lose all rights under the contract thereby dying on third; 
or, ignore the repudiation, continue to perform until an actual breach was created where- 
upon he could not recover damages because of the rule of avoidable damages. In order 
to get him to home plate, the court created the doctrine which allowed an immediate 
action to be brought. 

The court, however, overlooked another alternative which was then and is still 
available. Whenever it appeared that a promisor was or would be unable to perform 
the contract on the performance date, the promisee was excused from performing any 
express or constructive condition to the promisor’s duty and could recover without 
having himself performed or tendered performance. The plaintiff, accordingly, could 
have stopped performance on the contract, waited until the day when defendant’s per- 
formance was due, and then recovered damages without having tendered his perform- 
ance, or without having remained ready, willing, and able to perform. Had counsel for 
defendant called this alternative to the attention of the court, it is thought that Hochster 
v. De La Tour would not have been decided as it was. See Corin, supra note 2, § 960; 
WILLIsTON, supra note 2, § 1313. 

RESTATEMENT OF ConTRACTS, § 318, comment e. Roehm v. Horst, 178 US. 1, 
20 Sup. Ct. 780, 44 L. Ed. 953 (1900); Hensen v. Neumann, 286 Ill. App. 197, 3 N.E.2d 
110 (1936) (Strong dictum). 

*See Corsin, supra note 2, §§ 962, 964, 965, supporting the extension of the doc- 
trine to unilateral contracts. 
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has an election to treat the contract as continuing; (2) whether anticipatory 
repudiation has the effect of excusing the performance of the injured party 
as a constructive condition to the repudiator’s duty (i.e., must the injured 
party tender performance in order to put the repudiator in default), and 
(3) whether damages are measured by conditions prevailing at the time for 
performance of the contract. 


Early Cases 


The Illinois court marched off on the wrong foot at a very early date. 
The Illinois doctrine had its initial development in a dictum in Fox. v. 
Kitton,!® which held, in reliance on Hochster v. De La Tour,?° that the in- 
jured party may bring an action before the day for performance of the 
contract arrives. The opinion contained the questionable dictum, however, 
that the injured party may act on the notice of repudiation and rescind 
the contract, but if he did not act, the repudiation meant nothing.”! 

Fox v. Kitton was followed, chronologically, by McPherson v. Walker *? 
in which the court held that a notice of repudiation before the performance 
day was not a breach, but repudiation would, if not withdrawn, excuse a 
default by the other party. In effect the court held that the injured party 
could not recover damages for the repudiation, but, on the other hand, 
he would not be held liable for his own subsequent failure to perform. Next 
came Chamber of Commerce v. Sollitt,?3 holding that if there is repudiation 
before the day of performance, the injured party may act on it. This de- 
cision agrees with Fox v. Kitton, but disagrees with McPherson v. Walker. 
Cummings v. Tilton was next.** It held that if the buyer informs the seller 
he cannot pay the purchase price, the seller is excused from delivery. The 
result here appears to agree with McPherson v. Walker. In none of the 
above cases did the court hold that the buyer must treat the repudiation as 
a total breach. 

The next two cases of importance, Follansbee v. Adams,?> and Kadish 
v. Young,?® were decided within a few years of each other. Follansbee v. 
Adams was a suit seeking damages for the failure of the defendant to accept 
and pay for wheat. Prior to the delivery date the plaintiff had become insol- 
vent and offered to settle the contract on the basis of the market price for 
wheat prevailing on that day. The plantiff then changed his mind and offered 


* 19 Ill. 519 (1858). 
* 118 Eng. Rep. 922 (1853). This is the leading English case which first developed 
the doctrine. 


Supra note 19 at 534. 
” 40 Ill. 371 (1866). 

*8 43 Tl. 519 (1866). 

4 44 Tl. 172 (1867). 

* 86 Ill. 13 (1877). 

* 108 Ill. 170 (1883). 
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to perform the contract, contending that since repudiation was not a breach, 
the contract remained in force, and he had the right to insist upon its per- 
formance by the defendant. The court held this contention groundless 
opining that the conduct of the plaintiff was such as to authorize the de- 
fendant to terminate the contract before the date for delivery.2* The de- 
cision is thus in accord with Fox v. Kitton and Chamber of Commerce v. 
Sollitt, but as yet the court still had not recognized that the injured party 
had no other choice but to treat the repudiation as a total breach. 


Election to Continue Performance 


In Kadish v. Young,?® the day after the contract was made, the de- 
fendant notified the plaintiff he would not comply with it. The plaintiff 
did nothing until the day for performance when he tendered the goods, 
whereupon the defendant refused to accept them.?® The court made a need- 
less departure from its previous decisions when it said the plaintiff could 
elect to keep the contract alive until the day set for performance and treat 
the contract as breached on that day.*° It held that although the innocent 
party may treat the contract as broken prior to delivery day, he is under 
no duty to do so.*! Did this decision mean that the injured party could 
blithely continue to perform after a repudiation, thereby enhancing his 
damages? 

The feebleness and unsoundness of this position of the court can best 
be demonstrated by consideration of the next case to come before it. 
The contract in Roebling’s Sons Co. v. Lock Stitch Fence Co.,* provided 
for the sale of five hundred tons of barbed wire. After part of the wire had 


7 The language of the court indicating that repudiation authorizes the injured 
party to terminate the contract is subject to criticism. When the injured party avails 
himself of an excuse for his own non-performance either because of an actual breach, 
or a prospective breach through repudiation, he does not terminate the contract. The 
contract still exists, but the injured party has a defense and an excuse for his non- 
performance. See RESTATEMENT OF Contracts, § 410, comment b, and illustration 2. 
The misuse of the concept “termination” of the contract has the potential of leading 
the court into serious error. Compare Howe v. Hutchinson, 105 Ill. 501 (1883), with 
Chicago Title & Tr. Co. v. Sagola Lum. Co., 242 Ill. 468, 90 N.E. 282 (1909). 

* Supra, note 26. 

When the defendant refused to accept the goods, there was a present repudiation 
and total breach of contract. The anticipatory repudiation question is presented, how- 
ever, because the court instructed the jury that the plaintiff was under no duty to resell 
the goods immediately upon the buyer’s anticipatory repudiation. 

* The court could have held, instead, that since damages are ascertained as of 
the day of performance, the plaintiff was under no duty to resell the goods at the time 
of the repudiation. : 

* The court indicated that a party could not “create” a breach of contract by 
repudiating it, but that if the injured party had “accepted” the repudiation, he could 
treat the contract as broken. The fiction of “acceptance” of the repudiation may be 
found in the dicta of many American decisions. See 3 WILLISTON, SALEs § 585 (Rev. ed. 
1948). 

* 130 Ill. 660, 22 N.E. 518 (1889). 
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been delivered, the defendant asked the plaintiff to discontinue the ship- 
ments, and when he refused, the defendant telegraphed twice “Will not 
receive wire if shipped.” The wire was nevertheless shipped, refused by the 
defendant, and sold at public auction. 

It would take considerable talent to figure out a way to repudiate a 
contract in a more categorical fashion than here. The plaintiff, in the teeth 
of defendant’s positive repudiation, incurred the expenses of preparing and 
shipping the rest of the wire, and still recovered damages. The court said, 
“Appellant had the right to consider the notice, contained in the telegrams, 
as inoperative, and to treat the contract as alive and subsisting.” ** In effect, 
the court is saying the injured party can elect not to treat an anticipatory 
repudiation as a total breach of contract. This is contrary to most decisions 
elsewhere.** In addition the court is saying the repudiation gives the injured 
party an election to treat the contract as continuing. This too is contrary 
to most decisions elsewhere.*® 

The court said further that since the defendant elected to continue the 
agreement in force, it was bound to show that it remained ready, willing, 
and able to perform its part of the contract. This language points up an 
additional difficulty with the Illinois rule permitting the injured party to 
treat the repudiation as inoperative. The difficulty is that after repudiation 
the injured party not only may, but must, continue to be ready, willing, 
and able to perform the contract.*® 


Id. at 667, 22 NE. at 519. 


“When a contract is repudiated, American law elsewhere allows no election 
between continuing or ceasing performance. The injured party does have an election of 
remedies, however. He can rescind the contract and recover for part performance on 
quasi-contractual principles, or he can bring suit at once treating the repudiation as a 
breach. He also has an election of suing at once, or waiting until the time for per- 
formance to bring suit. But he has no election to continue his performance. See 5 
Wiuiston, Contracts § 1334 and § 1337 (Rev. ed. 1937); 4 Corsin, Contracts § 979 
(1951); RESTATEMENT oF Contracts, §§ 318, 409. 


*The American law, including Illinois, is to the effect that the injured party has 
the alternative of waiting until the time for performance of the contract, then bringing 
an action. He does not, except in Illinois, have the alternative of treating the contract 
as continuing and keep on performing after a repudiation. See WILLISTON, supra note 
34; CorBIN, supra note 34; RESTATEMENT, supra note 34. Pursuant to Section 64(4) of 
the Sales Act (Int. Rev. Srat., c. 121%, § 64(4) (1953)), it is extremely doubtful whether 
the Illinois alternative of continuing to perform after repudiation is available to the 
injured party. The problem is discussed at page 629, infra. 

*In arriving at this rule, the Illinois court has followed a dictum of Chief Justice 
Cockburn in Frost v. Knight, L.R. 7 Ex. 111 (1872) stating: “The promisee, if he 
pleases, may treat the notice of intention as inoperative, and await the time when the 
contract is to be executed, and then hold the other party responsible for all the con- 
sequences of non-performance; but in that case he keeps the contract alive for the 
benefit of the other party as well as his own; .. .” It is the last clause in the quotation 
which has led the court into trouble. The court’s treatment of the contract as “being 
kept alive” or “continuing” denies any excuse for non-performance by the injured 
party. He must, therefore, continue to be ready, willing, and able to perform, and 
tender performance. When he does this, he violates the general rule that damages 
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What is startling about the result in Kadish v. Young is that the court 
was not even aware that its rule laid the foundation for violating, in the 
Lock Stitch Fence case, the principle that the injured party ought not be 
permitted to recover damages which could reasonably have been avoided. 
When the injured party knows his performance will not be accepted, as 
in the Lock Stitch Fence case, he knows that his continuance of perform- 
ance causes additional loss to the repudiating party, and at no particular 
gain to the plaintiff. There is no logic in allowing him recovery for a loss 
which he could avoid. 


Injured Party Excused 


The next important development in Illinois came in Kingman and Co. 
v. Hanna Wagon Co.,* in which there was repudiation by the buyer of a 
contract to purchase wagons. The seller stopped making the wagons after 
the repudiation. The buyer contended that the seller should not recover 
damages with respect to his loss on the wagons not made since he was re- 
quired to make and tender them in order to place the buyer in default. The 
court dismissed this contention and thought it sufficient that the seller was 
ready, willing, and able to perform. What is more important is the court’s 
statement that the buyer’s conduct in not placing orders for the wagons 
excused the seller from further performance. This is the first case in Illinois 
recognizing that repudiation excuses the injured party’s performance as a 
constructive condition to the repudiator’s duty. It is true this recognition 
is weakened by the fact that the seller was ready and willing to perfrom, 
but it did seem that the court would have been ready to allow the seller to 
recover even though he had disabled himself from performing after the 
buyer’s repudiation.*8 

In the following year, in Rice v. Penn Plate Glass Co.,®® one of the 
appellate courts was astute enough to see the mitigation problem involved 
in the anticipatory repudiation question. The court said that when the 
plaintiff received notice of the defendant’s repudiation of a contract to 


which need not have been incurred are not recoverable. The English and Illinois rule 
denying an excuse to the injured party is inconsistent with American decisions going 
back to Clark v. Marsiglia, 1 Denio (N.Y.) 317 (1845), which hold that after repudia- 
tion the injured party cannot continue to perform and recover the additional damages 
incurred. See WILLISTON, supra note 34, § 1298. 

7176 Ill. 545, 52 N.E. 328 (1898). 

* The prevailing American view is that it is not necessary to perform or tender 
performance after the other party repudiates. See Corin, supra note 34, § 977. Accord: 
Lohr Bottling Co. v. Ferguson, 223 Ill. 88, 79 N.E. 35 (1906) (repudiation excused con- 
dition that plaintiff furnish architect’s certificate ten days prior to demanding pay- 
ment); Osgood v. Skinner, 211 Ill. 229, 71 N.E. 869 (1904) (repudiation excused con- 
dition that seller tender shares of stock). Unless the repudiation is withdrawn with the 
consent of the injured party, it also operates as a continuing excuse for the failure of 
the injured party to be ready and willing to perform. WILLISTON, supra note 34, § 1334; 
Corin, supra note 34, § 978. 

88 Ill. App. 407 (1st Dist. 1899). 
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purchase glass, the plaintiff was under a duty not to manufacture more 
glass.4° This statement is completely contrary to the decision in the Lock 
Stitch Fence case. 

In attempting to reconcile (1) what it knew to be the correct principle 
concerning mitigation with (2) the doctrine developed by the Illinois Su- 
preme court, the appellate court could not keep from contradicting itself. 
In discussing the time of breach, it said the breach occurred at the time 
when the plaintiff elected to treat the defendant’s notice as a repudiation. 
In other words, the court adheres to the principle evolved in Illinois that 
repudiation is not a breach of contract until it is “accepted” by the injured 
party.*! But the court did not follow this reasoning to its logical conclusion. 
If the injured party never accepts the repudiation, as in the instant case, no 
breach results, and it follows that the injured party ought to be required 
to continue his performance as the previous cases have held. Instead, the 
appellate court said the injured party is required to stop his performance. 

The solution of the dilemma, of course, is to recognize that the breach 
occurs at the time of repudiation whether the injured party likes it or not. 
Thereafter the injured party would be subject to the mitigation rule, and 
would be under a “duty” not to continue his performance. At least the 
appellate court in the Penn Plate Glass case is to be given credit for recog- 
nizing part of the principle. 


Return to Discredited Doctrine 


After the last two cases in which it appeared the Illinois courts were 
trying to penetrate through the fog of some of the early decisions, the 
court in its next cases resumed its mechanical application of the Illinois doc- 
trine. The unhappy notion that the repudiation had to be “accepted” by the 
injured party produces some extremely unfortunate results. In Shields v. 
Carson * the plaintiff, a salesman, was fired by his employer. This, of course, 
is a repudiation.** The plaintiff refused to “accept” the repudiation and told 
the defendant that he would hold him to his contract and continue to offer 
his goods for sale. The court held that having elected not to “accept” the 
repudiation, the plaintiff remained subject to the obligations of the con- 


“ Id. at 411. 

“ Many American courts have given lip service to the notion of “acceptance” of 
the repudiation, although it has not affected too many decisions. See CorBin, supra 
note 34, § 981, where the cases are collected supporting the proposition that the injured 
party’s rights are not waived by failing to assent to the repudiation. In commenting on 
the proposition that a repudiation becomes a breach only if the promisee elects to 
treat it as such, Williston says, “The conception that a breach of contract is caused by 
something which the promisee does is so foreign to the notions not only of lawyers 
but of business men that it cannot fail to make trouble.” W§ILLIsToN, supra note 34, 
§ 1322. 

“102 Ill. App. 38 (1st Dist. 1902). 

“In fact it is a total breach of contract even without the doctrine of anticipatory 
repudiation. 
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tract. Consequently, when the salesman refused to return sample cases at 
the demand of the employer he violated his duty of loyalty, and the em- 
ployer was justified in discharging him. Consequently, the plaintiff was 
unable to recover his salary for the balance of the term of the contract. 

Here we have a party injured by the absolute repudiation of the em- 
ployment contract by his employer. Yet because he failed to elect to 
“accept the repudiation” under the peculiar Illinois rule, there is no breach. 
The contract remains in force, in spite of the fact that the employer still 
considers the salesman discharged, and we find that in the end the employer 
is not held liable for his repudiation. When the injured party does not 
bring an immediate action, but indicates he wants the repudiator to go for- 
ward with the contract, this act should be taken as no more than an invita- 
tion to the repudiator to repent and withdraw his repudiation. Such con- 
duct on the part of the injured party should not be the occasion for digging 
a pit into which he may be pushed and trapped by the repudiator. It is 
indeed an ironic twist of justice when through the courtesy and fair deal- 
ing of the injured party, the repudiator is later able to claim immunity for 
his repudiation.** 

If a repudiation is not taken advantage of by way of an immediate 
action by the injured party, it is usually held that the repudiation operates 
to excuse the failure of the injured party to perform, or to be ready and 
willing to perform.*® It was pointed out in an earlier paragraph that the 
Illinois court apparently seemed headed in the direction of accepting this 
view in the Hanna Wagon Co. case.** The court, however, returned to its 
previous position in Chicago Washed Coal Co. v. Whitsett ** in which the 
defendant-seller repudiated a contract to deliver coal. The plaintiff con- 
tended it could recover damages for the breach of contract, even though 
it now was no longer willing to receive any of the coal. The court, in 
denying recovery, returned to the earlier rule in Kadish v. Young ** that 
the injured party must at all times keep himself ready, able, and willing to 
perform his part of the contract.*® 

After a repudiation the injured party ought to be able to assume that 
his performance will not be accepted. It should be recognized that he need 


“See Corsin, supra note 34, § 981 for citation of cases holding that the injured 
party is not to be penalized for his efforts to bring about a retraction of the repudiation 
in an effort to obtain performance of the contract without a law suit. The cases are 
also collected in 3 WILLISTON, SALEs § 585e (Rev. ed. 1948). 

“ RESTATEMENT OF ContTrRAcTS, § 306; 3 WILLISTON, SALEs § 586 (Rev. ed. 1948); 
5 Wituiston, Contracts § 1304 (Rev. ed. 1937); 4 Corsin, Contracts § 978 (1951). 

“ Supra, note 37. 

278 Ill. 623, 116 N.E. 115 (1917). 

* 108 Ill. 170 (1883). 

“ The court said, “. . . it (appellant) had a right to treat the contract as subsisting 
and to keep it alive for the benefit of both parties, keeping itself, at all times, ready, 
able, and willing to perform its part of the contract. . .” 278 Ill. at 626. 
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not tender any performance nor make any preparations which would neces- 
sarily precede a tender. It is almost uniformly held elsewhere that repudia- 
tion excuses the injured party from further performance."° 


Injured Party’s Inability to Perform 


Occasionally, at the time of the repudiation the injured party himself 
is not in a position to perform, either because of inability or unwillingness. 
In Arnold v. H. Piper Co.,5! the defendant was to purchase one ton of dog 
food per month for a ten year period from the plaintiff, a Missouri cor- 
poration. The contract had been performed for about a year when the 
plaintiff’s charter as a Missouri corporation was forfeited in January, 1938. 
In February the defendant repudiated the contract. The plaintiff was denied 
recovery of damages for the breach of the entire contract, the court hold- 
ing that since at the time of repudiation in February the plaintiff was itself 
incapable of performing the contract, an anticipatory repudiation was im- 
possible.®? 

According to Williston the plaintiff need not show affirmatively that 
he could and would have performed had it not been for the repudiation. He 
states that the burden is upon the defendant to show that if the repudiation 
had not been made, the plaintiff would not have been able to perform.** 
Corbin, however, takes the position that the plaintiff must plead and prove 
his ability to perform at the time the repudiation occurred.®* The question 
whether plaintiff or defendant has the burden of proof has not been pre- 
sented to the Illinois courts. 

In most states other than Illinois, the plaintiff can rely on a repudiation, 
disable himself from performing, and still recover.®> This principle must be 
qualified because if a supervening event occurs, independent of the plain- 
tiff’s own reliance, which would have made it impossible for him to perform, 
the contract is discharged.** Thus in a contract to rent a music hall to put 
on an opera, if the tenant repudiates and thereafter the building burns down, 


© Supra, note 45. 

319 Ill. App. 91, 48 N.E.2d 580 (1st Dist. 1943). 

’ Accord: Driensky v. Skonieczny, 209 Ill. App. 188 (1st Dist. 1917) (abstract 
decision). The defendant repudiated a contract for the exchange of real estate and 
thereafter learned that the plaintiff himself would have been unable to perform the 
contract. The court, in reversing a judgment for the plaintiff, held, according to the 
headnote, that he could not recover damages for the defendant’s repudiation because 
of his own inability to comply with the contract. 

°° 3 WiusTon, SALEs § 586a (Rev. ed. 1948). 

4 Corpin, Contracts § 978 (1951). RESTATEMENT OF Contracts, § 277, agrees 
with the proposition that the plaintiff must have been able and willing to perform at the 
time of the repudiation, but is silent with respect to the burden of proof problem. 
Corbin relies on Petersen v. Wellsville, 14 F.2d 38 (C.C.A. 8th, 1926). 

* 5 Wituston, Contracts § 1334 (Rev. ed. 1937); 4 Corpin, Contracts § 978 
(1951). 

“ RESTATEMENT OF ConTRACTs, § 277. 
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the landlord cannot recover even though he relied on the repudiation, be- 
cause the supervening event would have made it impossible for him to per- 
form.5* 

One of the standard exceptions to the doctrine of anticipatory repudia- 
tion is that a bilateral contract completely performed by one party (thus 
becoming in effect unilateral) is not capable of anticipatory repudiation. 
This exception is recognized in Illinois.** 


Time for Ascertaining Damages 


With respect to the question of the time at which damages are measur- 
able, it is usually held that, although suit may be commenced immediately 
upon the repudiation, damages are still measured as of the date of perform- 
ance of the contract.®® There has been a variation in this rule in a number 
of the Illinois cases. For example, in Levy v. Rosen,® in measuring damages 
for repudiation of a contract to purchase a seat on the stock exchange, 
the court stated they should be ascertained by the price at which the highest 
sale took place next subsequent to the repudiation. Counsel apparently did 
not contend, however, that damages should be measured by the sales tak- 
ing place nearest the date for performance of the contract. 

In McNeff v. White Eagle Brewing Co.“ the defendant’s repudiation 
of a contract to purchase hops occurred on May 3. The plaintiff then wrote 
unless by June 2 you indicate a willingness to accept deliveries, your con- 
duct “Will be regarded as an entire repudiation. . .” The court held that the 
breach occurred on June 2 the date at which the plaintiff is regarded as 
having “accepted” the repudiation. Accordingly the damages were calcu- 
lated on the basis of the difference between the market price and contract 
price on June 2, the date of the breach,® thereby disregarding the usual 


* The hypothetical situation is suggested by Taylor v. Caldwell, 3 B. & S. 826 
(1863). According to RESTATEMENT OF Contracts, § 277, the injured party’s right of 
action is extinguished if it appears after the breach that there would have been a total 
failure to perform the return promise. 

* Hensen v. Neumann, 286 Ill. App. 197, 3 N.E.2d 110 (1st Dist. 1936). The state- 
ment of the court is dicta in view of its decision that certain statements made under 
provocation and passion of argument did not in fact amount to a repudiation in the 
particular case. 

© The most serious objection to the doctrine of anticipatory repudiation js that 
when suit is brought before the time for performance, it is very difficult to measure 
damages. See Corsin, supra note 55, § 961. In most litigated cases however, trial is 
seldom reached until after the time for performance of the contract arrives. Even in 
jurisdictions where the dockets are cleared for immediate action, if there are any, it has 
not been thought to be particularly objectionable in personal injury litigation that 
damages involved largely a guess at the loss of future earnings. If necessary, the court 
can always continue the trial until the date of performance for the purpose of receiv- 
ing evidence of market values existing at that time. 

300 Ill. App. 523, 21 N.E.2d 653 (1st Dist. 1939). 

** 294 Ill. App. 37, 13 N.E.2d 493 (1st Dist. 1938). 

@ This is another illustration of the unsoundness of the Illinois rule which ignores 
that anticipatory repudiation is in itself a breach of contract. 
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rule that damages are measurable as at the date for performance of the 
contract. Williston points out, however, that with respect to a limited class 
of contracts for future performance such as those to sell wheat, cotton, or 
hops in the future, the market value at the time of the repudiation should 
be taken as a basis for awarding damages, rather than the value at the time 
of performance.® In any event, the Illinois court did not measure damages 
at either of these times, but instead selected the time one month after re- 
pudiation when the plaintiff “accepted” the repudiation. 


Slight Departure from Illinois Rule 


There seems to be a slight watering down of the Illinois doctrine of 
acceptance of the repudiation in the McNeff case. Repudiation occurred on 
May 3, but the plaintiff advised the repudiator that unless he decided by 
June 2 to accept deliveries, his conduct would be regarded as a repudiation. 
The court considered the repudiation as “accepted” on June 2, even though 
the plantiff did nothing more. When the plaintiff after May 3 gave the 
repudiator another chance to accept delivery, it would seem that he had 
elected to proceed with the contract. In spite of the fact the plaintiff said 
your conduct “will be regarded” as a “repudiation,” he also endeavored to 
continue the contract. According to the cases previously discussed this 
amounts to an election to continue the contract.** The McNeff case departs 
slightly from the previous rule, and it appears the rule now is that there 
is an election to proceed with the contract only when the plaintiff seeks 
to get the other party to perform, but without stating that he reserves his 
right to rely on the repudiation. 

If this evaluation is correct, the McNeff case represents a much more 
logical application of the doctrine of election. In theory it is impossible 
to elect to do one thing and yet reserve the right to rely on something else. 
If one course of conduct is elected, it follows that the alternative course of 
conduct is given up. In other words, if one expressly states that he intends 
to reserve a right he will nevertheless lose it if he takes an inconsistent 
course. 

The Illinois doctrine was reiterated by the court in Hutchison v. 
Bankers Life Co.,®° when it said, “We are of the opinion that the declara- 
tions are uncertain as to what damages consist of and are also demurrable 
because they do not state that they rescind the contract after its breach 
by the other party and elect to collect their immediate damages.” ®* The 
court even went way back to an early English case, Freeth v. Burr,®" and 
quoted Lord Coleridge as follows: “The true question is, whether the acts 


*3 Wiuiston, Sates § 587 (Rev. ed. 1948). 

Cf. Shields v. Carson, 102 Ill. App. 38 (1st Dist. 1902) discussed at page 624, 
supra. 

* 283 Ill. App. 77 (1st Dist. 1935). 

* Id. at 86. 


* (L.R.) 9 CP. 208. 
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and conduct of the party evinces an intention no longer to be bound by the 
contract.” ®§ Thus does the court indicate that it still clings to the principle 
that the defendant’s repudiation must be “accepted” by the injured party 
before it will be treated as a breach. It would appear, however, that when 
the injured party brings suit for breach of contract this ought to be con- 
duct enough to “evince an intention no longer to be bound by the contract.” 
Apparently the court disagrees.® 


Section 64(4) of the Sales Act 


There has yet to be discussed the effect of the Uniform Sales Act 
upon the Illinois doctrine. Section'64(4) of the Act ” provides for the miti- 
gation of damages by the seller, if the buyer repudiates the contract or 
notifies the seller to proceed no further therewith.” This provision of the 
act in effect overrules the decision in Roebling’s Sons Co. v. Lock Stitch 
Fence Co.?? which held that after repudiation the seller could continue to 
manufacture barbed wire and recover damages for the buyer’s refusal to 
accept it. 

Since the Sales Act makes it clear that the injured party has no “right” 
to continue performance so as to enhance his damages, it should follow that 
he also has no “duty” to continue his performance, or remain ready, willing, 
and able to perform. The principle enunciated in the Sales Act is consistent 
only with the theory that the buyer’s repudiation excuses the seller’s duty 
to continue performance, tender performance, or remain willing and able to 
perform. The alternative position is inconsistent and self-contradictory. 
If the seller must, under the Sales Act, stop his performance so as not to 
enhance the damages, he can hardly be required to continue his performance 
because he has “elected to treat the contract as continuing,” or because he 
has failed to “accept the repudiation.” 7° 


* Supra, note 65 at 81. 

® Williston takes the position that any change of position by the injured party, 
whether known by the repudiator or not, is enough to manifest an election. 5 WILLISTON, 
Contracts § 1323 (Rev. ed. 1937). In Hochster v. De La Tour, 118 Eng. Rep. 922 
(1853), there was no manifestation of election other than bringing an action. 

Iv. Rev. Srat., c. 121%, § 64(4) (1953). 

™ The section provides: “If, while labor or expense of material amount are neces- 
sary on the part of the seller to enable him to fulfill his obligations under the contract 
to sell or the sale, the buyer repudiates the contract or the sale, or notifies the seller 
to proceed no further therewith, the buyer shall be liable to the seller for no greater 
damages than the seller would have suffered if he did nothing towards carrying out the 
contract or the sale after receiving notice of the buyer’s repudiation or counter- 
mand. . .” 

* 130 Ill. 660, 22 N-E. 518 (1889). 

"If the Sales Act succeeds in straightening out the Illinois doctrine with respect 
to contracts of sale, it should not be difficult to extend the correct principles to all 
contracts, since in this area of the law there simply are no differences between contracts 
involving sales and contracts generally. This argument was apparently overlooked, 
however, in Hutchison v. Bankers Life Co., supra note 65, which involved anticipatory 
repudiation of insurance contracts. 
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Until such time as the court passes upon the effect of the Sales Act, it 
seems that the best advice to be given to a contracting party when the other 
party is attempting to wiggle out of a bad bargain, is that such other party 
be notified that unless he agrees, by a stipulated date, to go forward with 
the contract, his conduct will be treated as a repudiation and breach of con- 
tract. If he fails to perform, suit should be commenced at once. 


Contracts for Services 


The Illinois doctrine of anticipatory repudiation has been extended to 
contracts for services. In Mount Hope Cemetery Assn. v. Weidenmann,"* 
the plaintiff, who was engaged as superintendent of a cemetery for a five 
year period, was discharged after seven months.”® He sued at once, treating 
the defendant’s act as a repudiation. It was held that the trial court erred 
in holding that the plaintiff was entitled to damages after the date of trial 
for the unexpired portion of the contract. The court said, “If plaintiff seeks 
enforcement of the contract, he must allege that the installments are due 
and unpaid—and could not recover for any installment before it became 
due by the terms of the contract. . .” 78 

This language ignores the decision in the very case which gave birth to 
the doctrine of anticipatory repudiation. Hochster v. De La Tour,” the 
leading case, involved the repudiation of an employment contract by the 
employer. The fact that there was involved the repudiation of a duty to 
pay money in the future was not referred to by the English court as a 
reason for denying the plaintiff an immediate remedy. 

The court went on to say, “. . . for as we have seen, if he (plaintiff) 
desires so to do he may lie by until the expiration of the term (of the con- 
tract).” 78 This view cannot be subject to too much criticism because it 
denies to the plaintiff only the right to an immediate remedy. But when 
the above statement of the court is considered in the context of the Illinois 
treatment of anticipatory repudiation, it comes in for a great deal of criti- 
cism. The court itself unwittingly pointed out the difficulty in an earlier 
part of its opinion when it said, “It is clear, however, that plaintiff did not 
seek to keep the contract alive and proceed under it.” 7° In short the court 
has pulled out from under the plaintiff the rug of bringing suit at the ex- 
piration of the contract. He elected to end the contract; he is now disabled 
from keeping the contract alive and proceeding under it. 

This is another indication of the repetition by the Illinois Supreme 


* 139 Ill. 67, 28 N.E. 834 (1891). 

* Wrongful discharge is a total breach of contract apart from the doctrine of 
anticipatory repudiation. See 4 Corsin, Contracts § 958 (1951). 

Supra, note 74 at 76, 28 N.E. at 835. 

™ 118 Eng. Rep. 922 (1853). 

8 Supra, note 74 at 79, 28 N_E. at 836. 

” Supra, note 74 at 77, 28 NE. at 835. 
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court of its error that after repudiation, the plaintiff, if he elects to wait for 
the expiration of the contract period, must stay ready, willing, and able to 
perform. The court, because of its myopia, has been unable to perceive that 
breach of contract has a double effect: it gives the plaintiff a right of 
action and it excuses his further performance as a condition to the de- 
fendant’s duty.5? 

The Mount Hope Cemetery case was followed as recently as 1945 in 
Corby v. Seventy-One Hundred Jeffrey Ave. Bldg. Corp.,®! in which the 
plaintiff was hired to manage a building from 1938 to 1948. When the de- 
fendant repudiated by firing him in 1942 he brought suit. The court held 
it was error to assess damages for the period 1942 to 1948 because the actual 
loss could not be determined, and an event might have occurred which 
under the contract would have given the defendant the right to termi- 
nate it.8? 

It appears that the wrongfully discharged employee can find little 
comfort in the Illinois doctrine. If, as in Shields v. Carson,8* he attempts to 
effect a retraction of the repudiation, he remains subject to all the obliga- 
tions of the contract and must remain ready, willing, and able to perform 
at all times. On the other hand, if he brings suit immediately, as in the two 
cases just discussed, his damages will be limited to those accruing prior to 
the date of the trial. Since he has chosen to “terminate” or “end” the con- 
tract, in the language of the court, it would seem that he is forever fore- 
closed from recovering his losses from the date of trial to the end of the 
contract period. 

The situation may be remedied by refusing to treat these cases as in- 
volving anticipatory repudiation at all. In most other jurisdictions, the 
wrongful discharge of an employee is considered a total breach of con- 


Even though repudiation is not treated as a breach of contract it should pro- 
vide an excuse for non-performance. Even this much was recognized in the early 
cases McPherson v. Walker, 40 Ill. 371 (1866), and Cummings v. Tilton, 44 Ill. 172 
(1867), which, although holding that repudiation was not a breach, recognized that 
it excused a default by the other party. It does not take anything as serious as a breach 
of contract to give the other party a defense. Repudiation, or even mere involuntary 
inability to perform, immediately excuses the innocent party from performing or pre- 
paring to perform. See 5 Wiiuiston, Contracts § 1315 (Rev. ed. 1937). When it is 
remembered that wrongful discharge is a total breach of contract, the decision of the 
court is even more startling. 

§ 325 Ill. App. 442, 60 N.E.2d 236 (1st Dist. 1945). 

"The contract provided for its termination if the building corporation was dis- 
solved, if it sold the building, if it retired all outstanding preferred shares, or if it 
defaulted on the mortgage. It is true that these factors would tend to make the future 
damages speculative. This has been no particular handicap in tort litigation, however. 
The jury in assessing the plaintiff's damages would be justified in looking at all that 
is likely to happen to increase or mitigate his loss. The recovery of future wages after 
breach of an employment contract is uniformly granted elsewhere, with but few ex- 
ceptions. CorBINn, supra note 75. 


** 104 Ill. App. 38 (1st Dist. 1902). 
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tract. Accordingly only a single action lies in which judgment can be re- 
covered for all wages past due and due in the future. 


PART II. DAMAGES 
THEORY OF CONTRACT DAMAGES 


In its broad aspects, the theory of damages for breach of contract is 
so well known to every lawyer that little comment is required. Contract 
damages are compensatory, not punitive. The plaintiff is to be made whole 
for his loss of bargain.®* In so far as money can do it, so the theory goes, the 
plaintiff is placed in a position equivalent to that which he would have 
occupied had the contract been performed. The theory, despite its logic 
and reiteration by the courts, is really rejected in most damage cases.°* 

Despite the bedrock underpinnings of contract damages theory, its 
loose application in many situations leaves the plaintiff somewhat short of 
the desired pecuniary equivalent of performance. It is pertinent to inquire 
when and why the theory is not rigidly applied. In addition, some explora- 
tion of economic concepts is necessary so that an appropriate evaluation of 
the principles of the law of damages may be made. 

Compensatory damages are those which indemnify the plaintiff for his 
loss. Following the principle of indemnification, the courts theoretically 
set damages at that amount which makes the plaintiff as well off with the 
money but without the performance of the contract, as he would be with 
the performance but without the money. 

The indemnity principle, if followed, should equate what the perform- 
ance was worth with what the plaintiff has lost as a result of not having the 
performance. In short, the “value of the performance’ to the plaintiff seems 
to be the logical measure of damages.’? Unfortunately most of the cases do 
not adopt this standard. “Market value” is the usual measure applied even 
though on examination it will be found that market value bears no relation- 
ship in many cases to the value of the performance to the plaintiff.** 


* CorBIN, supra note 75. 

85 RESTATEMENT OF ConTRACTS, § 329; 5 Wituiston, Contracts § 1338 (Rev. ed. 
1937); 5 Corpin, Contracts § 1002 (1951); McCormick, DAMaces § 137 (1935). 

“The true measure of damages resulting from the breach of all contracts, and in 
fact for all losses where punitive damages are not allowed, is compensation.” Marks v. 
Loomer, 4 Ill. App. 198, 201 (2nd Dist. 1879). 

8° RESTATEMENT OF Contracts, § 329, comment a. 

“The value of the promised performance is always one of the chief elements 
in fixing the amount that may be recovered as damages.” RESTATEMENT OF CONTRACTS, 
§ 329, comment b. 

Tt is true that market value—what the owner can get for an article— is a value 
to the plaintiff. This does not mean, however, that situations do not arise in which an 
article would have a higher value to the plaintiff than market value. For example, if 
the plaintiff is injured by breach of contract to furnish him with an article to be used 
in his business, and the article is not replaceable, the market value thereof bears no 
particular relationship to the “value of the performance” to the plaintiff. See discussion 
of cases measuring damages awarded to the injured consumer of goods at page 654, 
infra. 
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Despite its logic, the standard based upon “value of the performance” 
to the plaintiff cannot be reconciled to the cases because of competing rules 
also well developed in the law of damages. Recovery is usually never allowed 
for the full costs of litigation,®® damages not contemplated,® damages which 
could have been avoided, or decline in the value of money.®? The doctrines 
preventing the plaintiff’s recovery for such losses are in conflict with the 
broader theory of compensation or indemnity. 


Damages Must Be Contemplated 


The rule requiring contemplation of damages by the defaulting party 
is a doctrine restricting the amount of damages recoverable to something 
less than complete compensation of the injured party. Damages awarded 
for losses which are thought to be remote are generally referred to as con- 
sequential,®* or special,®* damages. Special damages not contemplated by 
the defendant are not recoverable by the plaintiff. This doctrine limits the 
defendant’s liability to those damages the defendant had reason to foresee 
as the probable result of breach at the time the contract was made.® De- 
veloped in the leading English case, Hadley v. Baxendale,®® which clearly 


® Chicago Coliseum Club v. Dempsey, 265 Ill. App. 452 (1st Dist. 1932). Promoter 
brought an injunction proceeding against Jack Dempsey to enjoin him from engaging 
in a bout with Gene Tunney. Dempsey had previously contracted with the promoter 
to engage in a championship bout with Harry Wills. Recovery was not allowed for 
the costs of the injunction proceeding in a later action for breach of contract. Compare 
RESTATEMENT OF Contracts, § 334. Attorney’s fees and expenses were not recoverable 
in Ritter v. Ritter, 381 Ill. 549, 46 N.E.2d 41 (1943). Although this was not a contract 
action, the principle is applicable to litigation for breach of contract. McCormick, 
Damaces § 61 (1935). 

” Discussed at page 633, infra. 

" Discussed at page 636, infra. 

“Corbin asserts it would be error in a debt action for a court to vary the 
amount of the judgment in an effort to compensate for dollar fluctuation between the 
day of breach and the day of judgment. 5 Corsin, Contracts § 1004 (1951). 

Although American courts are unconcerned about the “market value” of American 
dollars, they are quick to take into account the fluctuation in the value of foreign ex- 
change in terms of the American dollar. In Simonoff v. Granite City Nat. Bank, 279 
Ill. 248, 116 N.E. 636 (1917) the plaintiff was not required to accept the value of francs 
at the date of the action, since there had been considerable inflation in the franc since 
the time the cause of action arose. He was entitled to the “market value” of the francs 
at the time the breach occurred. 

*= McCormick, Damaces § 138, p. 566 (1935). 

* RESTATEMENT OF Contracts, $ 330, special note. 

* The RESTATEMENT oF ConTrRAcTs, § 330 states the rule as follows: “Foreseeability 
of Harm as a Requisite for Recovery.—In awarding damages, compensation is given for 
only those injuries that the defendant had reason to foresee as a probable result of his 
breach when the contract was made. If the injury is one that follows the breach in the 
usual course of events, there is sufficient reason for the defendant to foresee it; other- 
wise, it must be shown specifically that the defendant had reason to know the facts and 
to foresee the injury.” 
*9 Ex. 341 (1854). 
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stated the limitations upon the recovery of compensatory damages, the doc- 
trine has since been followed by the courts in this country.* 

As set out in Hadley v. Baxendale, damages which are recoverable are 
(1) those which fairly and reasonably may be considered as arising naturally 
from the breach, or those which may reasonably be supposed to have been 
in the contemplation of both parties at the time the contract was made; %8 
(2) those damages which the parties reasonably contemplate as flowing 
from a breach of contract arising out of special circumstances communi- 
cated and known to both parties; ® but (3) if the defaulting party does not 
know of such special circumstances he is supposed to have had in his con- 
templation only the amount of injury which would arise generally. 

In Illinois, where Hadley v. Baxendale is followed,! there is apparently 
a second restriction serving as a limitation upon the compensatory theory 
of damages. This additional limitation was enunciated in Snell v. Cotting- 
ham ‘©! decided some seventy-five years ago. The plaintiff contracted to 
build a railroad from Bloomington, Illinois to the Indiana state line. When 
he sued for recovery of grading and fill work, the defendant alleged a fail- 
ure to complete on time by the plaintiff. Defendant counterclaimed for 
damages to the extent of interest owing on a $1,300,000 bond issue. This 
amount of interest, under an agreement with the lessee of the railroad, was 
to be saved if the road was completed and turned over on time. The court 
said, “How can it be said, the damages resulting from the non-performance 
of a contract between the parties can be measured by the mere private agree- 
ment between others to which they are strangers? 1°, . . 

“Although appellees may have known there was such an agreement 
between the appellants and lessee, they will not be presumed to have con- 
tracted with reference to any such mode of ascertaining damages, and in 


* McCormick, Damaces § 138, n. 20 (1935); 5 WiLListon, Contracts § 1344 (Rev. 
ed. 1937); 5 Corpin, Contracts § 1007 (1951). 

Tt is not necessary that the defendant have the resulting injury actually in con- 
templation; it is enough if he had reason to foresee the injury. There is sufficient reason 
for him to foresee the injury if it is one that follows the breach in the usual and natural 
course of events. RESTATEMENT OF Contracts, § 330, comment a. 

Some Illinois cases allowing only those damages which were the natural conse- 
quence of the breach are: Ryan Car Co. v. Gardner, 154 Ill. App. 565 (1st Dist. 1910); 
O’Connor v. Nolan, 64 Ill. App. 357 (1st Dist. 1896); Hawley v. Florsheim, 44 Ill. App. 
320 (1st Dist. 1892); Freeman v. Dempsey, 41 Ill. App. 554 (4th Dist. 1891); Weaver v. 
Penny, 17 Ill. App. 628 (2nd Dist. 1885); Hewitt v. Walker, 2 Ill. App. 490 (3rd Dist. 
1877). 

* “The rule undoubtedly is, as between vendor and vendee, or shipper and carrier, 
that where the article is destined for a special purpose that fact should be communicated 
to the vendor or carrier if it is to be made the foundation of special damages against 
them, and if it is of a character likely to affect the action of the vendor or carrier.” 
Illinois Central R. Co. v. Cobb, Christy & Co., 64 Ill. 128, 141 (1872). Cf. Ford v 
Illinois Refrigerating Construction Co., 40 Ill. App. 222 (1st Dist. 1890). 

See Illinois cases cited, supra notes 98 and 99. 

1172 Tl. 161 (1874). 

? Td. at 169. 
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the absence of any special contract they are bound by no such rule. .. The 
damages insisted upon . . . exceed $44,000—a sum enormously out of all pro- 
portion to be paid for the work.” 1% 

The court indicates the plaintiff might be held for the amount of a 
reasonable compensation for the loss of the use of the railroad—but that the 
contract between the defendant and lessee was not evidence of the reason- 
able value of the use of the road.1% 

The court thus indicates that the defaulting party will not be held for 
consequential damages in the absence of a special contract. This must mean 
that in addition to the requirement that the loss must be reasonably fore- 
seeable when the contract is made, the contract itself must show that the 
defendant expressly or impliedly agreed to be liable for the particular con- 
sequential loss in question. 

In a discussion of a number of federal decisions 1° which applied the 
same rule, McCormick states in his treatise on damages: “The ‘implied 
agreement’ theory, ... if properly ridden, need never carry the court to an 
unjust result. It adds the fiction of a tacit promise to the original fiction of 
‘contemplation,’ and seldom is there anything in the situation more definite 
and mandatory than the judge’s sense of justice to tell him to find the 
presence or absence of this silent promise to assume the risk. The recurrent 
cropping up of the idea in the opinions of the courts indicates that some 
of the judges have found the conception useful in giving expression to this 
sense of the justice of the situation.” °° 

It is doubtful whether such a strict rule is still followed in Illinois 
today. In two cases in which a retail dealer was injured by the seller’s 
default, the dealer was allowed to recover the retail profits lost.°* There 
was no evidence of any “special contract” between the parties providing 
for the recovery of consequential damages. The court was satisfied that it 
was enough if the seller knew the buyer was in the business of reselling at 
a profit.1% 

The rule of Snell v. Cottingham probably will be restricted to cases 
when there is a risk arising from some entirely separate engagement of the 


18 Td. at 170. 

Because the Indiana branch had not been completed either, the court thought 
the use would be far less profitable with this eastern connection missing. 

** The leading case is Globe Refining Co. v. Landa Cotton Oil Co., 190 U.S. 540, 
23 Sup. Ct. 754, 47 L. Ed. 1171 (1903). 

6 McCormick, Damaces § 141, p. 580 (1935). 

* Black Diamond Fuel Co. v. Illinois Fuel & Phosphate Co., 219 Ill. App. 150 
(2nd Dist. 1920); Armeny v. Madson & Buck Co., 111 Ill. App. 621 (1st Dist. 1904). 

* Cf. Hagan v. Rawle, 143 Ill. App. 543 (ist Dist. 1908); Lapp v. Illinois Watch 
Co., 104 Ill. App. 255 (1st Dist. 1902) and Van Arsdale v. Rundel, 82 Ill. 63 (1876) all 
to the effect that the vendee may recover profits it would have made on resale when the 
vendee was charged with notice at the time the contract was made that the vendee had 
contracted for such resale. 
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injured party with third persons, and when the loss is so disproportionately 
heavy as not to be adequately compensated by the consideration received 
under the contract by the person upon whom the liability would fall.!° 


Avoidable Damages 


All lawyers are familiar with the rule of avoidable damages,'!° and 
almost all lawyers misstate the rule to the effect that the injured party is 
under a “duty” to mitigate damages.'!! The accurate statement of the rule 
of avoidable damages is that the defendant is not liable for any loss which 
the plaintiff might have avoided by reasonable effort without undue risk 


or expense.1!? 

If the defaulting party has failed to deliver goods pursuant to a con- 
tract of sale, it is frequently possible for the buyer to purchase similar 
goods elsewhere in order to fill his own commitments. As will be shown in 
later discussion,!!* this is the reason why the damages of an injured buyer 
are usually measured with reference to market price. Similarly, if the buyer 
is the defaulting party, it is frequently possible for the seller to sell his 
goods elsewhere. For this reason the seller’s damages also are measured 
with reference to a market price. The unwitting failure of the Illinois 
Supreme court to take heed of this doctrine after an anticipatory repudia- 
tion 1!4 has already received comment.!!5 


1 The RESTATEMENT does not adopt this harsh rule. RESTATEMENT OF CONTRACTS, 
§ 330. It also rejected in the Uniform Commercial Code, § 2-714 (Official Draft, 1952). 
The comment to the section states, “The ‘tacit agreement’ test for the recovery of 
consequential damages is rejected. Although the older rule at common law which made 
the seller liable for all consequential damages of which he had ‘reason to know’ in ad- 
vance is followed, the liberality of that rule is modified by refusing to permit recovery 
unless the buyer could not reasonably have prevented the loss by cover or otherwise.” 
(The term “cover” in the Code refers to a purchase of goods elsewhere in substitution 
for goods not delivered by the seller. UNirorm CoMMEnRcIAL Cope, § 2-712.) 

1 Also known as “avoidable harm,” RESTATEMENT OF ConTRACTs, § 336, and “avoid- 
able consequences,” 5 CorBin, Contracts § 1039 (1951); 5 WiLuiston, Contracts § 1353 
(Rev. ed. 1937); McCormick, DaMaces, c. 5 (1935). 

™ The lawyers merely follow the trail blazed by the courts. It is not difficult 
to find judicial statements to the effect that upon a breach of contract, it is the “duty” 
of the injured party to take steps to mitigate his loss. Corn Planter Refining Co. v. 
Jenkins & Co., 217 Ill. App. 139, 146 (1st Dist. 1924); Nelson v. Buick Motor Co., 183 
Ill. App. 323, 325 (1st Dist. 1913); Armeny v. Madson & Buck Co., 111 Ill. App. 621, 
624 (1st Dist. 1904). 

Some courts do use the correct jural concept “duty,” however. See opinion of 
Cardozo, C. J., in McClelland v. Climax Hosiery Mills, 252 N.Y. 347, 169 N.E. 605 
(1930), and opinion of Burch, J. in Rock v. Vandine, 106 Kan. 588, 189 P. 157 (1920). 

It is inaccurate to say the plaintiff has a “duty,” for if he breaches the “duty” by 
failing to mitigate damages, he incurs no legal liability. The law does not assess damages 
against him; it just fails to compensate him for any injury he reasonably could have 
avoided. RESTATEMENT oF ConTRACTS, § 336, comment d. 

™ Brant v. Gallup, 111 Ill. 487 (1885); cases cited supra note 111; RESTATEMENT 
or Contracts, § 336. 

™8 Page 644, infra. 

™*Roeblings Sons Co. v. Lock Stitch Fence Co., 130 Ill. 660, 22 N.E. 518 (1889). 

* Page 621, infra. 
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If after breaking the contract the defaulting party assures the promisee 
that performance will soon take place, the promisee need not attempt to 
avoid damages.!*® 

The plaintiff does not have the burden of proving he could not have 
avoided damages. The burden is on the defaulting party to show that dam- 
ages could have been avoided by reasonable effort by the injured party." 

The rule of avoidable damages is stated here generally. Reference will 
be made to it from time to time in connection with the discussion of the 
cases which follows. Any unusual application of the rule by the Illinois 
court will be commented upon. 


Damages Must Be Certain 


The question of certainty of damages most frequently arises when the 
plaintiff seeks to recover profits lost because of the defendant’s breach. 
Even if it is assumed the possible loss of the plaintiff’s profits is contemplated 
by the defaulting party, the plaintiff must do more than show a mere 
possibility that a profit might have been made."!® 

It is not necessary, on the other hand, that the plaintiff show the loss of a 
precise amount of profit.!!® It is enough if there is a reasonable method of 
estimating profits.12° When the factors upon which the prospect of profits 
rest are remote or highly speculative, there is lacking the required degree 
of certainty for recovery.!*! 

The methods of determining prospective profits vary, depending upon 
the circumstances of the case. Discussion whether they should be fixed with 
reference to cost of performance, past profits, profits of others, or restricted 
to rental value of the contract subject matter, will be found in the follow- 
ing commentary on the measure of damages. 


46 RESTATEMENT OF CONTRACTS, § 336, comment a. 

™ Fuller v. Little, 61 Ill. 21 (1871). 

48 Promoter denied recovery of lost profits resulting from Jack Dempsey’s breach 
of contract to participate in a title bout. Chicago Coliseum Club v. Dempsey, 265 Ill. 
App. 542 (1st Dist. 1932). The Court said at page 550, “. .. compensation for damages 
for a breach of contract must be established by evidence from which a court or jury 
are able to ascertain the extent of such damages by the usual rules of evidence and to 
a reasonable degree of certainty.” 

Prospective profits not recoverable for breach of contract to publish an advertise- 
ment. Tribune Co. v. Bradshaw, 20 Ill. App. 17 (1st Dist. 1886); Hair v. Barnes, 26 Ill. 
App. 580 (1st Dist. 1887). 

11 RESTATEMENT OF CoNnTRACTS, § 331, comment a. Cleveland, C. C. and St. Louis 
Ry. Co. v. Wood, 189 Ill. 352, 59 N.E. 619 (1901). 

Barnett v. Caldwell Furniture Co., 277 Ill. 286, 115 N.E. 389 (1917); Chapman 
v. Kirby, 49 Ill. 211 (1868). 

%1In an action by a promoter to recover a percentage of the profits from a world 
championship bout, testimony of gross profits of $3,000,000 was not allowed because it 
was too speculative. “The profits from a boxing contest . . . is (sic) dependent upon so 
many different circumstances that they are not susceptible of definite legal determina- 
tion.” Chicago Coliseum Club v. Dempsey, supra note 118 at 550. Podlaski v. Bender, 
150 Ill. App. 312 (1st Dist. 1909) (uncertainty of estimate of profits lost from breach 
of contract to sell saloon fixtures.) 
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MEASURE OF DAMAGES 


It is hornbook that for the seller’s failure to deliver goods pursuant to a 
contract, the buyer recovers the difference between the contract price and 
the market price at the stipulated time and place of delivery.1*? If the buyer 
defaults, the seller is entitled to any excess of the contract price over the 
market price.'23 Is there any fixed meaning in the law for the term market 
price? Is the market price of a gross of trivetts the same for the manufac- 
turer, the distributor, the retailer, and the consumer? 


Shifting Concepts of Market Price 


The term “market price” or “market value” which plays such an im- 
portant role in measuring damages for breach of contract is not ambiguous, 
it is “multiguous.” 124 The courts have interpreted the term to mean almost 
anything, but it is unfair to expect more of the courts when even the 
economists are unable to define with exactitude the meaning of market 
value.125 The economists, as a matter of fact, ignore the expression altogether 
and prefer to use the synonym “exchange value.” 126 

The textbook writers are able to agree that market or exchange value 
is measured by the amount of money for which an object can in fact be 
sold.127 The economists leave us in the dark, however, for their definitions 
have nothing to say about the conditions of the sale.1*8 Without specifying 


2 Try. Rev. STAT., c. 121%, § 67 (1953); 3 WILLISTON, SALEs § 598 (Rev. Ed. 1948); 
McCormick, Damaces § 175 (1935); RESTATEMENT oF ConTRACTS, § 329. 

3 TrL. Rev. STAT., c. 121%, § 64 (1953); WILLISTON, supra note 122, § 580; McCor- 
MICK, Supra note 122, § 174; RESTATEMENT oF Contracts, § 329. 

“Credit for the coinage of this word is due to Professor Karl Lewellyn. 

™ Although “value” is the power of a good to command other goods in exchange, 
and “price” is “value” expressed in terms of money, GEMMILL, FUNDAMENTALS OF 
Economics 365 (3d ed. 1939), the terms “market value” and “market price” are used 
synonymously in this article. 

%8 GEMMILL, FUNDAMENTALS OF Economics 347 (3d ed. 1939); BLopcETr, PRIN- 
CIPLES OF Economics 198 (Rev. ed. 1946); Ety, Ourtiines or Economics 147 (4th ed. 
1923); 1 BonsricHT, THE VALUATION OF PROPERTY 41 (1937). 

™™The “value” of a commodity, according to Gemmill, refers to its power to 
command any other goods in exchange and hence may be expressed in terms of a ratio 
of exchange for hats or for potatoes. “Value, then, is the power of a good to command 
other goods in exchange. . . . Price may be defined as value expressed in terms of 
money.” GEMMILL, supra note 126 at 347, 348. 

“At any given point in time, price and value have almost the same significance for, 
if an economic good will command a certain amount of money at a given time, it will 
also command equivalent amounts of other economic goods at that time.” BLopcETT, 
supra note 126 at 198. 

“. . . the price at which the owner of a given object of property could sell it. . . .” 
BonsrIGHT, supra note 126 at 44. 

**Economic theory is quite limited in scope. It is concerned primarily with ex- 
plaining the upswings and downswings of exchange values of goods generally. The 
courts, on the other hand, are chiefly interested in the exchange value of particular 
goods, at a specific time and place. That the legal rules developed for the determination 
of the latter have not been influenced by economic theory is largely because of the 
absence of appropriate theory. 
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the conditions, a market value cannot be determined. In addition they de- 
part from their own definition when it comes to valuing large aggregates 
of goods.!*® Statisticians, for example, having found the value of one ton 
of coal, tend to multiply the unit price by the aggregate tons in the nation’s 
coal reserves in order to arrive at the value of the coal reserves. It is im- 
possible, except by accident, to arrive at the market value of a large quantity 
of goods on the basis of spot market prices of small exchanged quantities of 
similar goods.1*° 

The principal difficulty with the economists’ definition of market value, 
noted above, is the lack of reference to particular terms of the sale. There 
are many circumstances surrounding a sale which may have a bearing on 
the price. The amount of time for negotiation, the time for delivery, the 
time for payment, the business character of the owner of the goods—whether 
manufacturer, dealer, or consumer, and the relative bargaining positions of 
the parties, are all conditions surrounding a sale which have an important 
influence on the price for which specific goods could be sold.1*! The 
economists offer no assistance whatever to the lawyers on these matters, 
for their definition of “exchange value” has no reference to any of these 
important conditions. By their definition, market value could be reflected 
just as well by a forced sale as by a holdup sale. The court decisions are 
very reasonable in this respect in interpreting market price as that secured 
in an ordinary sale where the seller has a chance to look around for a 
buyer.!82 Such decisions could not be reached if the economists’ definition 
was the courts’ only guide. 

The courts themselves have not attempted to get out on a limb by 
attempting a precise definition of market price. They have found it easier 


19 “FYaving obtained the price of any kind of wealth, we may compute the value 
of any given wealth without necessarily supposing that particular quantity to be ex- 
changed. The value of a given quantity of wealth is found by multiplying the quantity 
by the price.” FisHER, THE NATurE oF CAPITAL AND INCOME 13 (1906), quoted in Bon- 
BRIGHT, Supra note 126 at 47. 

% The Illinois Supreme Court has recognized the dangers of using market value 
in an imputed sense. In speaking of the seller’s right to recover the excess of the con- 
tract price over the market price, the court said, “. . . and this means the market price 
of such goods in such condition and in such quantity as the goods were at the time 
of delivery. In such case, if goods are bought in large quantities, the market price at 
retail is not the standard, but the market price in large quantities; . .” Bagley v. Findlay, 
82 Ill. 524, 526 (1876). 

For a detailed discussion of the bearing these conditions have on the determina- 
tion of the market price of a particular article at a specific time and place, see Bon- 
BRIGHT, supra note 126 at 48-54. For discussion of price determination in general, see 
GEMMILL, supra note 126 at 346-385; BLopcetr, supra note 126 at 194-210. 

12 “Accordingly among the various decisions in this or other States to which 
our attention has been called or which our own researches have discovered, we find 
none in which the price paid at a forced or compulsory sale has been admitted as 
competent evidence of value.” Peoria Gas Light Co. v. Peoria Terminal Railway Co., 
146 Ill. 372, 377, 34 N.E. 550, 551 (1893). Accord, Chicago N. S. & M. R. Co. v. Chicago 
Title & Trust Co., 328 Ill. 610, 160 N.E. 226 (1928); Ligare v. Chicago, M. & N. R.R. Co., 
166 Ill. 249, 46 N.E. 803 (1897); Re Estate of Farson, 187 Ill. App. 318 (1st Dist. 1914). 
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to use a verbally uniform standard which can be altered as the occasion 
demands in measuring damages in a variety of situations. The lack of pre- 
ciseness in the use of the term, plus the deceptive appearance of verbal 
uniformity stemming from the use of the same phrase in all situations, tends 
to create a trap for the unsophisticated. Quotation of the variety of judicial 
definitions sheds little light on the problem. It is the purpose of this article 
to note only some of the more common constructions the courts have 
placed on the term market price. 

Judicial definitions of market price have included the standard defi- 
nitions of the economists as well as some judge-made concepts. Among the 
former are the two definitions: (1) the price at which the owner could 
actually make a sale,!*3 and (2) the price which similar goods are command- 
ing in the markets.!8* The second has been criticized as giving only an 
imputed value which may vary greatly from a market price determined 
according to the first concept.1%® 


4%8“The highest price property will bring for the best use to which it is adopted.” 
Ill. Power & Light Corp. v. Parks, 322 Ill. 313, 321, 153 N.E. 483, 486 (1926); Crystal 
Lake Park District v. Consumers Co., 313 Ill. 395, 145 N.E. 215 (1924). 

In action for breach of contract to convey land, instruction “that the market 
value of land is the highest price which the land will bring in the market, regardless 
of the causes that contribute to its value” held incorrect. Dady v. Condit, 188 Ill. 234, 
240, 58 N.E. 900, 902 (1900). 

*4 This is the definition of market price of an article in terms of its value imputed 
from the price of similar articles; hence it is called by the economists “imputed” value. 
An interesting example of the use of market value in the sense of imputed value is 
found in Re Estate of Farson, 187 Ill. App. 318 (1st Dist. 1914). The actual sales prices 
of 25 shares, 3% shares, 15 shares, 40 shares, and 52 shares of a closely held corporation 
were held evidence of the market price of 485 shares, while testimony that placing 
such a large block of shares on the market might cause the price to fall 50 to 100 points 
was rejected. 

For a complete repudiation of the definition of market value as the price at which 
the owner can in fact sell goods, and an acceptance of the definition of market value 
in its imputed sense, consider the following statement of the Supreme Court: “The very 
fact, that the market would be depressed by forcing large blocks of stock upon it, and 
forcing such large blocks of stock to sale, indicates that such a sale is not a proper 
test of the fair cash value of the stock.” Walker v. People, 192 Ill. 106, 111, 61 N.E. 489, 
490 (1901). The court held that it was proper to value a block of 6237 shares on the 
basis of sales prices of blocks of 10, 20, 50, and 100 shares. 

See Bagley v. Findlay, supra note 130, where the court recognized the hazard of 
using market value in an imputed sense. 

Market price is used in an imputed sense in eminent domain cases where sales 
of similar property in the neighborhood are recognized as evidence of market value of 
the land being condemned. Peoria Gas Light Co. v. Peoria Terminal Rwy. Co., 146 IIl. 
372, 34 N.E. 550 (1893). 

* Bonbright points out the fallacy of valuing the goods in question on the basis of 
unit prices of similar goods actually being sold in regular transactions and in customary 
amounts. BonsRIGHT, supra note 126 at 57. Criticism is leveled only at the use of market 
price in two different senses; it might well be that the result is justified in the par- 
ticular case at hand. Less confusion would be bred, however, if the court would frankly 
recognize that in certain cases market price (accurately defined) is not the appropriate 
measure of value to be used. 
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Among the judge-made concepts unrelated to economic theory are: 
(1) the arrival at market price upon the basis of a hypothetical sale price 
between a willing buyer and a willing seller,'** (2) the equating of cost of 
replacement with market price,!*7 and (3) the qualification of market price 
in terms of a “normal” market !*8 or “intrinsic” value.1%® 

The mystical hypothetical willing seller and hypothetical willing buyer 
test of market price rings so true and appears so logical as to be accepted 
without pause by most courts. Judge Learned Hand, however, spotted the 
flaws in the verbiage when he said: 

“ ‘Willing’ adds nothing, for, if. the trade goes through at all, both must 
be willing, and the degree of their reluctance is not a serviceable meas- 
ure.” + 

One of the difficulties in applying this fictional standard is exactly how 
much willingness the jury is to assume the parties have with respect to 
buying and selling. Another difficulty is that the degree of willingness in 
turn depends upon the price itself. Still another difficulty with this fictional 
concept is that with respect to goods not easily salable because of their 
peculiar adaption to the uses of the owner, it assumes a hypothetical 
buyer for whose uses the property is also peculiarly adapted. As a result, 
the goods may be valued by a jury at a figure higher than the actual price 
the goods demand under prevailing conditions. This test tends to put the 
willing buyer in the position of paying for the goods the price their present 


“The market value of property is the price which it will bring in the market 
on a fair sale when the seller is willing but not obliged to sell, and the buyer is will- 
ing but not obliged to buy.” Re Estate of Farson, 187 Ill. App. 318, 322 (1st Dist. 1914) 
(breach of contract to purchase corporate stock). 

“... and upon the assumption that the owner is willing to sell and the purchaser 
is willing to buy.” Lanquist v. City of Chicago, 200 Ill. 69, 74, 65 N.E. 681, 683 (1902) 
(eminent domain). 

* Benj. Harris & Co. v. Western Smelting & Refining Co., 381 Ill. 443, 45 N.E.2d 
639 (1942); Capen v. De Steiger Glass Co., 105 Ill. 185 (1882); Corn Planter Refining 
Co. v. Jenkins & Co., 217 Ill. App. 139 (1st Dist. 1920). 

#8 “7 ands may bring in the market, under peculiar circumstances and on very 
favorable terms, much more than their fair cash value.” Dady v. Condit, 188 Ill. 234, 
240, 58 N.E. 900 (1900). 

For a case in which the court refused to accept market prices during a period 
of extremely short supply of the product, see Benj. Harris & Co. v. Western Smelting 
& Refining Co., supra note 137. 

™ Indicating that corporate shares have an intrinsic value differing from their 
realization value, Walker v. People, 192 Ill. 106, 111, 61 N.E. 489, 490 (1901), “. . . such 
a sale (on the market) is not a proper test of the fair cash value of the stock.” 

™ Helvering v. Walbridge, 70 F.2d 683, 684 (C.C.A. 2d, 1934). 

“The effort is to find out not what a real buyer and a real seller, under the con- 
ditions actually surrounding them, do, but what a purely imaginary buyer will pay a 
make-believe seller, under conditions which do not exist. You are forced to wonder 
what would have happened if everything had been different from what it was. It is not 
easy to guess what will take place in Wonderland, as other people than Lewis Carroll’s 
heroine have found out.” Rose, J., in McGill v. Commercial Credit Co., 243 Fed. 637, 
647 (D.C. Md., 1917), quoted in BonsricHT, supra note 126 at 61. 
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owner might pay if he were the buyer instead of the seller. This confused 
journey sometimes accidentally comes to a happy end, however, because of 
its tendency to measure damages by the “value of the goods to the seller” 
instead of by their actual “realization value.” 141 This might shake the con- 
fidence of those courts which would be upset at the thought of awarding 
damages on the basis of value of the goods to the seller. 

The second judicial concept, which equates market value with replace- 
ment cost, will be discussed in detail in a subsequent portion of this article.1*? 
The problem revolves around the question whether the buyer of goods for 
resale, upon default of the seller, ought to recover the excess of wholesale 
market price (replacement cost) over the contract price, or the higher 
amount, the excess of retail market price over the contract price.1** 

The third concept of the courts is found in the frequent tendency to 
qualify the “market” in market value by referring to “normal” markets, 
“intelligent” markets or “fair” markets so as to disregard “boom” and “bust” 
markets.!44 Another method of skinning the same cat is to refer to the 
“intrinsic” value of the goods when the court feels that the market value 
would not measure equitably the claims of the parties.14° Boom prices and 
bust prices, of course, are equally as true and accurate market prices as 
are the market prices prevailing under normal conditions, or those which 
reflect intrinsic values.14® 


“The term “realization value” is used to denote that definition of market price 
which means the price at which the goods can actually be sold. Classic examples of 
goods whose “value to the owner” is greater than their “realization value” are second 
hand goods, or goods to which the owner attaches a sentimental value such as a family 
portrait or pet animal. In these situations the courts recognize that “value to the owner” 
is a better measure of damages than market price. McCormick, DaMaces § 45 (1935). 
In other areas, however, such as sales of goods or land cases, the courts think they are 
awarding damages based upon “market price” when frequently they are in fact award- 
ing damages based upon “value to the owner.” The latter measure is more in accor.! 
with the theory of compensation. Instead of reaching the desirable result under the 
guise of a distorted definition of market price, clarity of thought would be promoted 
if the courts would announce straightforwardly that “value to the owner” is the appro- 
priate measure of damages in certain situations. 

*@ See topic “Suit by the Middleman as Buyer,” infra page 644. 

“8 The usual measure, and correctly so, is replacement cost. But “replacement 
cost” is not synonymous with the accurate definition of market price as meaning “real- 
ization value.” 

Roebling’s Sons Co. v. Lock Stitch Fence Co., 130 Ill. 660, 22 N.E. 518 (1889), 
and cases cited supra note 138. 


*® Walker v. People, supra note 139. 


“*Tt is pertinent to comment upon the concept “market” in the term “market 
price.” 

“The economist, however, uses the word (market) to include any region, however 
large or small, in which buyers and sellers are so situated that they may engage freely 
in the purchase and sale of a given commodity. The market for fresh vegetables, for 
example, is often a very restricted one, because of the perishability of these goods, and 
may be limited to a small village. But such commodities as wheat and cotton, which 
are in demand in many countries and may be transported safely and cheaply for great 
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distances, are bought and sold in a world market.” GEMMILL, FUNDAMENTALS oF Eco- 
Nomics, 352 (3rd ed. 1939). 

“Thus a market may be defined as any region or area, regardless of size, in which 
buyers and sellers are able to deal readily in a given economic good.” BLopcett, Prin- 
CIPLES OF Economics, 200 (Rev. ed. 1946). 

“Under the broadest interpretation of the word (market), only two people, a 
buyer and a seller, are necessary to constitute a market, although a very ‘imperfect’ 
one, and any sale of property is a market transaction. One may therefore say that any 
property, however nonliquid it may be, has a market value so long as its present owner 
could sell it for a price, however trivial.” 1 BonsricHt, THE VALUATION OF PROPERTY, 
42 (1937). 

Compare the restricted definition of the American Law Institute: “These (market 
prices) are the prices at which sales have actually been made in some established 
market place. .. Market places are of many kinds and may be few or many in number. 
They may be run by an organization having a regular membership, as in the case of 
stock exchanges and boards of trade; they may be merely places where buyers and 
sellers are accustomed to gather for trade, as in the case of street markets for farm pro- 
duce; they may be innumerable shops and stores, as in the case of stores for the sale of 
groceries and dry goods.” RESTATEMENT oF ContRACTs, § 329, comment d. 

And compare the restricted definition of Breese, J.: “It (a market) is a desig- 
nated place in a town or city to which all persons can repair who wish to buy or 
sell articles there exposed for sale, and in some cities they are known by the articles 
there exposed for sale.” Caldwell v. City of Alton, 33 Ill. 417, 419 (1864). 


There are many tints and shades between a market composed of a single buyer 
and seller on the one hand, and a market which is perfectly competitive on the other. 
Even our ablest judges seem to think there is such a thing as an ideally and perfectly 
competitive market—a proposition repudiated by most modern economists. BLopceETT, 
supra, at 202; BonBRIGHT, Supra, at 43. 

Hand, J., thus adopted a restricted definition, . a ‘market’ itself presupposes 
enough competition between buyers and sellers to prevent the exigencies of an indi- 
vidual from being exploited. It may well imply that the goods have several buyers, so 
that a necessitous seller shall not be confined to one; and that there are several possible 
sellers of the same goods . . . so that a hard-pressed buyer shall not have to accept the 
first offer.” Helvering v. Walbridge, 70 F.2d 683, 684 (C.C.A. 2d 1934). 

Holmes, C.J., in a similar vein, “In a case like this market value is a criterion 
which oscillates within limits, because, in the absence of a balance wheel like the stock 
exchange, it cannot be assumed with regard to a single object and a single sale that 
the element of accident is eliminated, and that the most favorable purchaser will be 
encountered.” Bradley v. Hooker, 175 Mass. 142, 143, 55 N.E. 848, 849 (1900). 

The definition of market in such a restricted sense results in repudiation of market 
value as the price for which a commodity can in fact be sold, and thus does not accord 
with the economic definition. As a matter of “justice,” or “expediency,” or “fair- 
ness” in the circumstances, however, it appears the courts are justified in rejecting 
market value (as accurately defined) in order to exclude forced or holdup prices, and 
in recognition of the fact that a price fixed in a highly competitive market will more 
accurately measure a claimant’s damages than a market price reflected by only occa- 
sional sales. 

The Uniform Commercial Code allows for judicial leeway in determining when 
a market is sufficiently competitive so as to produce prices which will more equitably 
measure the claims of the parties. The comment to the section on market quotations 
states, “It is sufficient if transactions in the commodity are frequent and open enough 
to make a market established by usage in which one price can be expected to affect 
another and in which an informed report of the range and trend of prices can be 
assumed to be reasonably accurate.” § 2-724 (Official Draft, 1952). 


“ 
. 
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The foregoing discussion is not offered as a criticism of judicial de- 
cision in this area, but is intended to show the “multiguous” character 
of the term “market value.” It is suggested that more concise and accurate 
definition be given the term with respect to those claims to damages where 
it is applicable, and that market value be abandoned as a test of measuring 
damages in many situations because there is uniformity only in the term 
itself, and not in its concepts. 

In order to facilitate discussion and analysis of the Illinois cases and 
to relate them to the subject of this symposium, they will be classified 
according to the particular nature of the business of the plaintiff bringing 
suit for breach of contract. Accordingly, plaintiffs will be classified as 
manufacturers, distributors, both wholesale and retail, and consumers.!* 
The rules pertaining to damages, however, do not recognize distinctions 
based upon the character of the plaintiff’s business. 


Suit by the Distributor, Wholesaler, or Retailer 


A distributor, wholesaler, or retailer—let’s use the term “middleman” 
for convenience—may be injured by the buyer’s breach of contract in 
failing to accept goods, or by the seller’s default in failing to supply them. 
At once it appears that the middleman operates in two markets—that in 
which he buys and that in which he sells. Yet the courts will apply the same 
measure of damages—difference between contract price and market price 
—in each situation, thereby concealing the distinction between them. 

As Buyer. Considering the middleman first as a purchaser, which market 
should be used in attempting to compensate or indemnify him for the seller’s 
failure to deliver? The general rule is that the market price referred to is 
the middleman’s buying price.148 The middleman, in effect, is entitled to 
his replacement cost.'4° 

Replacement cost, accordingly, is evidence of market price, and by 
some courts is even considered, in and of itself, the measure of damages.'°° 
The rationale advanced by the courts is that the middleman can limit his 


*7 A similar classification is used by Bonbright in discussing the law of damages. 
BonsrIGHT, supra note 146 at 292. 

“8 The measure of damages for the seller’s breach of contract to sell and deliver 
is the difference between the contract price and the market price at the time and place 
where delivery should have been made, if that is higher. Some representative decisions 
are: Summers v. Hibard & Co., 153 Ill. 102, 38 N.E. 899 (1894); Trunkey v. Hedstrom, 
131 Ill. 204, 23 N.E. 587 (1890); Kitzinger v. Sanborn, 70 Ill. 146 (1873); Sleuter v. 
Wallbaum, 45 Ill. 43 (1867); Phelps v. McGee, 18 Ill. 155 (1856); O’Pizzi v. Valley 
Fruit Co., 213 Ill. App. 162 (1st Dist. 1919); Paris Flouring Co. v. Imperial Cotto Milling 
Co., 181 Ill. App. 215 (1st Dist. 1913). 

™ The usage of the term “replacement cost” is apparent. It is the cost of replacing 
goods undelivered by the seller. This cost is usually the market price. But, as will be 
seen subsequently, it may be the cost of replacing from the seller himself at a price 
somewhere between the contract price and market price. 

‘ Beni. Harris & Co. v. Western Smelting & Refining Co., 381 Ill. 443, 45 N.E.2d 
639 (1942). 
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loss to the cost of replacement if he replaces the goods promptly.**! The 
same reasoning supports the general principle that loss of profits are usually 
not recovered by an injured middleman because by prompt replacement 
he need not have lost his profit. 

The use of the middleman’s buying market price (replacement cost) in 
computing damages when he is the buyer, should be abandoned if the goods 
are irreplaceable, or if they are not replaceable in time to avoid a loss from 
delay. In such situations the middleman cannot be compensated unless he is 
allowed to recover his lost profits, hence damages should be measured with 
reference to his selling market price (realization value). Only by giving the 
middleman-buyer the excess of his selling market price over the price stipu- 
lated in the broken wholesale contract, will he be compensated for his 
lost profits. 

Competing with the compensation theory in this kind of situation is the 
well-established rule, formalized in the well-known English case, Hadley v. 
Baxendale,** prohibiting the recovery of losses not contemplated by the 
defendant. The refinement and extension of this doctrine in Illinois are 
discussed elsewhere in this article.!®* 

Two Illinois cases, Hagan v. Rawle,*4 and Ledgerwood v. Bushnell,'®® 
spotlight the potential for breakdown of the compensation theory in the 
middleman-buyer situation. In the first, when the seller defaulted on his 
contract to provide posts to the plaintiff, the plaintiff in turn had cer- 
tain contracts of resale cancelled. The plaintiff was awarded the loss on 
the resale contracts minus transportation costs. The court indicated that 
since the resale contract was known to defendant, this was the appropriate 
measure of damages. It was not necessary that the terms of the resale con- 
tract be communicated to the defendant, the court thought. It was enough 
that the fact of the resale contract was communicated.'** 

But in the second case, the plaintiff did not recover in the trial court 
for loss of his profits on a resale contract because of the seller’s absence of 
knowledge that there was a resale contract. The lower court had refused 
evidence that the seller’s agent had been notified of the proposed use of 
the goods. Although the appellate court held it was error to exclude such 
evidence, the clear implication is that if evidence of “contemplation” was 
not available, the middleman could not be fully compensated for his loss. 

The above cases recognize the principle that the appropriate measure 
of damages with respect to an injured middleman-buyer is the difference 


41 This is the basis of the doctrine of avoidable damages, discussed at page 636, 
supra. 
129 Ex. 341 (1854). 

3 Page 633, supra. 

143 Ill. App. 543 (1st Dist. 1908). 

* 128 Ill. App. 555 (1st Dist. 1906). 

* Although the issue was not raised, the court was not concerned about the lack 
of a “tacit agreement” to be liable for special damages which was the requirement in 
Snell v. Cottingham, 72 Ill. 161 (1874). discussed at nage 634. supra. 
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between the contract price and the middleman’s selling market price, but 
only when the seller “contemplates” the middleman-buyer’s loss. The cases 
actually do not use this terminology but state the rule in the terms of “the 
difference between the contract price and the contract price on resale.” The 
only hitch in procuring full compensation is that the losss of profits be 
contemplated by the defendant seller. 

In some cases the middleman-buyer is able to get around the contem- 
plation difficulty even though the fact of intended resale has not been 
communicated to the seller. For example, in Armeny v. Madson and Buck,'*" 
the court presumed that the seller knew when it sold pens to the buyer 
that the buyer’s intention was to resell them at a profit. That is what it was 
in business for. Consequently, the seller must be regarded as having con- 
templated resales at a profit. The application of such sound sense in the 
middleman-buyer situation will undo much of the damage of the contem- 
plation rule and provide for an award of “compensatory” damages in fact 
as well as in theory. A middleman is in business for the purpose of re- 
selling. Why not presume that the seller has notice of the fact? 

The Illinois court has also recognized that the injured middleman- 
buyer should not have his damages measured by his buying market price 
if the goods are irreplaceable. In Diamond Fuel Co. v. Ill. Fuel and Phos- 
phate Co.,°8 the middleman was compensated for the seller’s failure to de- 
liver coal with an award of his lost profits. The court held that the ordinary 
measure of damages (difference between contract price and market-buying 
price) did not apply, but the plaintiff could recover the loss of profits 
if he was unable by the exercise of reasonable diligence to procure coal else- 
where to supply his customers. 

The difficulty with a situation like the foregoing is making the re- 
quired showing that the goods are in fact irreplaceable.!°® The contract in 
the Diamond Fuel case concerned coal. The court indicated the defendant 
had shown there was no market in which he could buy coal after the seller 
stopped delivering. One wonders whether the court really meant there was 
no market at a price the defendant was willing to pay. It is a little difficult 
to swallow the idea that coal was not not obtainable at any price in Illinois. 

Suit by the Middleman as Seller. The situation confronting the middle- 
man as a seller is not so serious in the event of default by a buyer. Under 
the Uniform Sales Act if title to the goods has passed to the buyer, or if 
payment is due on a specific date irrespective of delivery or transfer of 
title, or if the goods are not readily resalable for a reasonable price, the seller 


7111 Ill. App. 621 (1st Dist. 1904). 

219 Ill. App. 150 (2nd Dist. 1920). 

In Loescher v. Deisterberg, 26 Ill. App. 520 (1st Dist. 1887), after the seller’s 
breach of contract to deliver horse butts the buyer showed he was unable to obtain 
them either in New York or Chicago. He was allowed to recover his realization value, 
but the contemplation rule was not raised. 
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may recover the entire contract price.!® In most situations, then, the middle- 
man-seller can avoid a law suit for damages for the buyer’s default. 

One troublesome question frequently arises when the seller seeks re- 
covery of the full contract price, is whether the contract is indivisible. The 
problem is usually presented, as in Foley v. Excelsior Stove Co.,!*' when 
the buyer accepts part of the goods, and attempts to reject the remainder 
as being defective. If the contract is entire and indivisible, and part of the 
goods are accepted, the buyer can be held for the contract price of all 
the goods. 

Whether a contract is divisible or indivisible is usually a knotty ques- 
tion of interpretation. Obviously, if the performance of either party to 
the contract cannot be divided, interpretation is not difficult. It is in those 
cases when the performance is due as a number of units that interpretation 
becomes difficult. The best aid in determining whether each unit is to be 
separately performed is evidence of the custom and usage in the performance 
of similar contracts.!° 

On the rare occasions when it is necessary to sue for damages, the 
seller’s recovery is the excess of the contract price over the market price 
at the time of performance.'® If the goods are worth as much in the market 
as the price named in the contract, the seller is not damaged by the buyer’s 
default.6* The burden is on the seller to establish that the market price is 
lower than the contract price.!® 


Trt. Rev. Srat., c. 121%, §§ 53, 60 (1953). The rule was the same prior to the 
Sales Act. Osgood v. Skinner, 211 Ill. 229, 71 N.E. 869 (1904); Ames v. Moir, 130 IIl. 
582, 22 N.E. 535 (1889), affirmed 138 U.S. 306, 11 Sup. Cr. 311, 34 L. Ed. 951 (1890); 
Bagley v. Findlay, 82 Ill. 524 (1876). 

11265 Ill. App. 78 (3rd Dist. 1932). 

1? RESTATEMENT OF CONTRACTS, § 266(3). 

“3 IrL, Rev. Srat., c. 1214, § 64(3) (1953); National Lead Co. v. Mortell, 261 Ill. 
App. 332 (1st Dist. 1931); Santa-Rosa Vallejo Tanning Co. v. Kronauer & Co., 228 
Ill. App. 236 (1st Dist. 1923). Prior to the Sales Act: Sanborn v. Benedict, 78 Ill. 309 
(1875); McNaught v. Dodson, 49 Ill. 446 (1869). 

The court in McNeff v. White Eagle Brewing Co., 294 Ill. App. 37, 13 N.E.2d 
493 (1st Dist. 1938) made an unexplained departure from the requirement of the Sales 
Act when it looked at the market price on the date of the breach rather than at the 
date for performance. 

For breach of contract to deliver corporate shares, it has been held that the 
damages are measured with reference to the market price at the time and place for de- 
livery, Re Farson’s Estate, 187 Ill. 318 (1st Dist. 1914); and the highest market price 
between the time for delivery and a reasonable time thereafter, Bushnell v. Curtis, 236 
Ill. App. 89 (1st Dist. 1925). 

***Foos v. Sabin, 84 Ill. 564 (1877). The court ignores the seller’s cost of finding 
another buyer. Apparently the rationale of the Sales Act measure of damages stems 
from an application of the rule of avoidable damages. By selling the goods elsewhere, 
the seller keeps the defendant’s liability at a minimum. 

"8 Ibid. The plaintiff has the burden of showing what damages he has suffered, 
if any; hence, in order to make out a case, he has to show that market price is less 
than contract price. This, however, seems inconsistent with the rule placing the burden 
upon the defendant to show that the plaintiff could have avoided damages. Fuller v. 
Little, 61 Ill. 21 (1871). Compare, Nestler v. Pure Silk Hoisery Mills, 242 Ill. App. 151 
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The market price in this setting is deemed by most courts to be the 
price in the market in which the middleman sells.1®* This has the appearance 
of an obviously logical choice. What the seller has lost is only the difference 
between the contract price and the price at which he might sell the goods 
to some other buyer. If he is awarded this difference, he is compensated 
for the buyer’s failure to perform. Nothing, so the courts indicate, could 
be fairer. 

Actually, application of this rule is unfair in a number of situations. 
The automobile dealer cases illustrate the problem very nicely. 

Chalmers v. Maibaum'* involved a suit by the middleman-seller for 
the cancellation of a contract to purchase a car. The defendant had ordered 
a Chalmers Torpedo Touring Car.1** Subsequently he said he couldn’t 
afford a car, but turned around and purchased a Locomobile.'® The plaintiff 
showed he would have made a profit of $707 on the sale.17° The appellate 
court held that recovery for loss of profits was error. The correct measure 
of damages was the difference between the contract price and the market 
price. Since the dealer’s standard price is the market price, he recovers only 
nominal damages, so the court held. 

It appears here that the plaintiff lost his own case. He attempted to 
show that the orthodox test (excess of contract price over the selling market 
price) was not applicable because the car had no market value. There was 
no instant market available as in the case of listed securities, he contended. 
Apart from the lack of merit in the distinction the dealer sought to es- 
tablish, his contention was not even supported by the evidence. It showed 
he had actually sold the car to another buyer within a few days and at his 
standard price. This evidence could have been used to his advantage. It is 
difficult to perceive why he failed to argue that he could have procured 
another Chalmers Torpedo to sell the second buyer, and therefore was 
entitled to the profit on the sale of each car. 

The rule limiting the middleman’s recovery to difference between 
contract price and his selling market price ignores the economic facts that 
most markets are restricted. Any time a middleman resells the rejected 
goods to another he loses an opportunity to sell that other person other 
readily available goods.’ Adherence to the compensation theory requires 


(Ist Dist. 1926) holding that since defendant did not sustain the burden of showing 
that seller could have mitigated damages, the seller’s damages are measured not with 
reference to market price but with reference to his cost of performance. 

6 Chalmers v. Maibaum, 186 Ill. App. 147 (1st Dist. 1914). 

7 186 Ill. App. 147 (1st Dist. 1914). 

8 Whatever happened to the Chalmers Torpedo? 

7° And to the Locomobile? 

*° The plaintiff contended he was entitled to lost profits on the theory the car was 
not salable because it had a painted monogram on the door panel. He relied on Cody v. 
American Educational System, 131 Ill. App. 240 (1st Dist. 1907), discussed at page 653, 
infra, which the Court distinguished. 

™ This assumes that the middleman is able to secure additional goods to sell. 
This is true whenever supply meets or exceeds demand. A showing that supply ex- 
ceeds effective demand is apt to be difficult from the evidentiary standpoint. Blodgett 
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that the middleman-seller be allowed to recover the difference between 
the contract price and his market-buying price, less his selling cost. In 
other words, the seller, to be fully compensated, ought to receive the profit 
he would have made on the sale. A simpler expression of the principle 
recommended here is that the middleman’s damages be measured by the 
excess of the contract price over the middleman’s cost of performance. 

The measure of damages suggested above is not without precedent in 
Illinois.17 Such a measure has been applied in the case of an injured manu- 
facturer-seller, discussed below, and there appears to be no sound eco- 
nomic or legal reason why this measure should not be used in providing 
compensation to the injured middleman-seller. It is being done in other 
states,178 


Suit by the Manufacturer 


The producer of goods may be involved contractually with buyers of 
his finished products or with sellers of his raw materials. Problems con- 
cerning the manufacturer’s damages for breach of contract by one of his 
suppliers are discussed in the next section dealing with the measure of the 
injured consumer’s damages. This section discusses the manufacturer’s re- 
covery as the injured seller of goods. 

The manufacturer may be damaged by the buyer’s breach prior to the 
manufacture of the product, or by the buyer’s refusal to accept the product 
after its manufacture. The damages for a breach by the buyer after the 
goods are produced depend upon the further distinction whether the 


states, “Actual statistical measurements of the demand for an economic good at a given 
time in a given market are impossible to obtain and, in view of the rapid changes which 
sometimes occur in demand, in any case would probably not represent the actual con- 
ditions of demand for very long.” Biopcett, supra note 146 at 215. Although Blodgett 
is using the word demand in the highly technical sense of “schedule” demand, his ob- 
servation applies equally to a determination of an “effective” demand. 

%2 A middleman-seller was awarded the excess of the contract price over his 
cost of performance in Nestler v. Pure Silk. Hosiery Mills, 242 Ill. App. 151 (1st Dist. 
1926). The standardized “excess of contract price over market price” measure of dam- 
ages was not applied because the defendant failed to sustain the burden of showing 
that the plaintiff could have mitigated damages. 

18 Stewart v. Hansen, 62 Utah 281, 218 P. 959, 44 A.L.R. 340 (1923); Torkomian 
v. Russell, 90 Conn. 481, 97 A. 760 (1916); Popp. v. Yuenger, 229 Wis. 189, 282 N.W. 
55 (1938). The decisions rest on Section 64(3) of the Sales Act, either on the basis of 
“special circumstances showing damages of greater amount,” or on the basis that there 
is no “available market” in the sense that there is no immediate market. 

The Uniform Commercial Code provides for the seller’s recovery of his profits 
in Section 2-708. The comment states, “The provision of this section permitting the re- 
covery of expected profit including reasonable overhead where the standard measure 
of damages is inadequate . . . (is) designed to eliminate the unfair and economically 
wasteful results arising under the older law when fixed price articles were involved. . . 
The normal measure . . . (is) list price less cost to the dealer or list price less cost to 
the manufacturer. It is not necessary to a recovery of ‘profit’ to show a history of 
earnings, especially if a new venture is involved.” (Official Draft, 1952). 
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finished product is salable by the manufacturer to persons other than the 
defaulting buyer. 

When there is a breach prior to manufacture of the product, the rule 
concerning mitigation of damages prevents the manufacturer from going 
forward with the work. His measure of damages, if he is to be compensated 
for his loss of bargain, is the difference between the contract price and 
the manufacturing cost.17* The recovery, in short, should be the amount 
of the anticipated profit on the contract.1% 

Full recognition has not always been given to this principle in the 
Illinois cases.17* Kingman and Co. v. Hanna Wagon Co.,!"" dealt with a 
contract under which the defendant had the exclusive right to buy all the 
wagons produced by the plaintiff. After the buyer’s repudiation, plantiff 
stopped work on the wagons.!78 The court reasoned that the manufacturer 
had no market because he sold exclusively to the defendant, and conse- 
quently held that the usual measure of damages—excess of contract price 
over market price—was not applicable, saying, “. . . the measure of plain- 
tiff’s damages in such case is the difference between what it would cost 
the plaintiff to make and deliver such wagons . . . and the price which the 
defendant agreed . . . to pay the plaintiff therefor. . .” 17 

It is clear that the court applied the appropriate measure of damages 
in this situation. What is not so clear is the reason advanced by the court 
for the result reached. It is difficult to explain the court’s emphasis on the 
fact that the manufacturer sold exclusively to the defendant. This fact is 
really not material. Even if wagons were manufactured for others, the 
result can be justified. The manufacturer should be entitled to as many 
sales as he can make, and to the profits on such sales, assuming sufficient 
plant capacity to fill all orders.18° The excess of contract price over manu- 
facturing costs gives the manufacturer his profit. There is no sound reason 
to be found in the compensation theory for restricting this measure of 
damages to the peculiar fact in the Kingman case that the manufacturer had 
no other market for his goods. 


Kingman & Co. v. Hanna Wagon Co., 176 Ill. 545, 52 N.E. 328 (1898). 

*® Rice v. Penn Plate Glass Co., 88 Ill. App. 407 (1st Dist. 1899). 

*® The principle is recognized with respect to the “manufacturer” who is in the 
business of constructing buildings. When there is breach by the owner prior to the 
start of construction, the usual recovery by the contractor is the excess of the contract 
price over the cost of construction, i.e., the profit on the contract. RESTATEMENT OF 
Contracts, § 346(2). 

17176 Ill. 545, 52 N.E. 328 (1898). 

*8 The problem of excuse of the constructive condition is discussed at page 623, 
supra. 

* Supra, note 181 at 551, 52 N.E. at 330. 

The manufacturer ought not to be treated as an employee. An employee has 
only his own services to sell and so can work at only one job at a time. But most 
producers, within limits, can expand or contract their operations to meet the demands 
for the product. See RESTATEMENT OF ContTRActTs, § 336, comment c. 
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In Rice v. Penn Plate Glass Co.,!8' however, where part of the goods 
were not manufactured at the time of breach, the appellate court stated 
the measure of damages to be “the profit which appellee would have made 
had the contract been fully performed.” !8? The profit, of course, is the 
difference between the cost of manufacture and the contract price. The 
evidence showed that the goods were not being made exclusively for the 
defendant. The appellate court, however, still awarded the manufacturer 
his profit in spite of the intimation in the Hanna Wagon case that profits 
are recoverable only when the goods are being made exclusively for the 
defaulting purchaser. 

After remand and a new trial the case was again appealed to the 
appellate court !8° where a different measure of damages was adopted in 
accordance with a new record. On a further appeal,'** the Supreme Court 
refused to consider a contention advanced by the parties that a distinction 
be drawn in measuring damages if the contract was one for the manufac- 
ture and sale of goods rather than for the sale of goods. The court said, 
“If the plaintiff had the glass on hand ready to be delivered at the time the 
defendant repudiated the contract, or if the glass was not in existence at 
the time the defendant broke the contract, we are unable to see that either 
of those conditions affects in any way the amount the defendant should pay 
the plaintiff as damages.” 185 The court then affirmed the appellate court’s 
decision on the second appeal that damages should be measured by the 
excess of the contract price over the price the plaintiff actually received 
on a resale of the glass. 

The record in the second trial indicated, however, that the glass not 
yet manufactured at the time of the defendant’s repudiation was thereafter 
made up by the plaintiff and sold by it at the defendant’s request to third 
persons. All that appeared in the record on the first trial was the fact that 
part of the glass had not been manufactured at the time of breach. It would 
seem, therefore, that the decision of the appellate court on the first appeal 
is still good law. In any event, the Supreme Court made it clear it was not 
passing upon the merits of the appellate opinion on the first appeal when 
all that was before the court was the appellate opinion on the second appeal 
based upon a different record. 

If the product has already been produced prior to breach, the manu- 
facturer can recover the contract price if title to the product has passed.1%* 


* 88 Ill. App. 407 (1st Dist. 1899). 

™ Id. at 413. 

9117 Ill. App. 356 (1st Dist. 1904). 

* Penn Plate Glass Co. v. James H. Rice Co., 216 Ill. 567, 75 N.E.2d 246 (1905). 
5 Id. at 571, 75 N.E. at 247. 


Itt. Rev. Srat., c. 121%, § 63 (1953); Foley v. Excelsior Stove Co., 265 Ill. App. 
78 (3rd Dist. 1932). The rule was the same at common law. Osgood v. Skinner, 211 
Ill. 229, 71 N.E. 869 (1904). 
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If recovery of the contract price is not feasible, he can recover damages 
measurable by the difference between the contract price and the market 
price.!87 There is but one applicable market price: the manufacturer’s actual 
selling price to others.188 The burden is upon the plaintiff-manufacturer 
to prove that the market price is less than the contract price.'® This meas- 
ure of damages is subject to the same criticism as that made with respect 
to the usual measure applied when a middleman-seller sues a defaulting 
purchaser. In order to compensate the manufacturer for his loss, he should 
recover the excess of the contract price over his production and selling 
costs. 

There are two Illinois cases meriting comment in connection with the 
application of the foregoing principle. In Roebling’s Sons Co. v. Lock Stitch 
Fence Co.,!°° the defendant buyer repudiated a contract for five hundred 
tons of barbed wire. The wire was sold at public auction, but the jury was 
instructed to disregard the evidence of the resale price. This obviously was 
incorrect, and it was so held by the Supreme Court. 

It is interesting that the court felt some compulsion to find that the 
evidence tended to show that the price realized on the sale was the “fair” 
market value of the wire. There is some indication that the court thinks 
the “price realized on a sale” and the “market value” are two different 
things, for it cautions that the sale must be “fair,” made in “good faith,” 
and in the mode best calculated to produce the “real value” of the goods. 
Perhaps the court is anxious to guard against the imposition on the de- 
fendant of higher damages apt to result from a quick forced sale. 

Penn Plate Glass Co. v. James H. Rice Co.,!® the first appeal of which 
has been considered above, involved repudiation of a contract to purchase 
120,000 square feet of glass, some of which was manufactured, and some 
not yet manufactured at the time of breach. After bouncing between the 
trial and appellate courts a few times the case finally came to the Supreme 
Court, which held that it made no difference whether the glass was already 
made, or was yet to be manufactured at the time of the breach. The court 
indicated that the payment of the difference between the resale price and 
the contract price would fully indemnify the plaintiff for his loss from the 
breach of contract. 

This may be possible using witchcraft. If the plaintff gets the excess of 


Itt. Rev. Srat., c. 121%, § 64 (1953); Hasler Co. v. Griffing Florida Orchard 
Co., 133 Ill. App. 635 (1st Dist. 1907); Penn Plate Glass Co. v. James H. Rice Co., 216 
Ill. 567, 75 N.E. 246 (1905); Roebling’s Sons Co. v. Lock Stitch Fence Co., 130 IIl. 660, 
22 N.E. 518 (1889). 

*$ Hasler Co. v. Griffing Florida Orchard Co.; Penn Plate Glass Co. v. James H. 
Rice Co.; Roebling’s Sons Co. v. Lock Stitch Fence Co., supra, note 187. 

* Hasler Co. v. Griffing Florida Orchard Co., supra note 191; Rice v. Penn Plate 
Glass Co., 88 Ill. App. 407 (1st Dist. 1899). 

© 130 Ill. 660, 22 NE. 518 (1889). 

216 Ill. 567, 75 N.E.2d 246 (1905). 
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contract price over market price on the glass produced, by what magic 
does this amount compensate him for his loss on glass not manufactured. 
This measure of damages, as will be pointed out in the next paragraph, 
does not even compensate the manufacturer for the loss of bargain for the 
glass he had actually produced at the time of breach. 

In both of these cases, as they reflect the recovery for goods manufac- 
tured prior to breach, the plaintiff is not permitted to reach the goal of 
full compensation for his loss of bargain. In order to be fully compensated 
or indemnified he should recover his anticipated profits on the contracts. 
In both cases a conscious or unconscious, but misdirected, application of 
the rule concerning mitigation of damages is what trips the plaintiff short 
of his goal. The fact that the Lock Stitch Fence Co. can sell five hundred 
tons of barbed wire at public auction has nothing to do with the profits lost 
on the sale to Roebling. Chances are that Lock Stitch could have made five 
hundred tons of fence for Roebling, and another five hundred tons to sell 
at auction without batting an eye. Lock Stitch should be entitled to both 
profits. It should not be required to mitigate damages indirectly through 
a measure of damages which awards it only the excess of contract price 
over market price, particularly when its potential fence producing ca- 
pacity exceeds demand. Economically, the manufacturer ought to be en- 
titled to a profit on every sale he can make. Hence, compensatcry damages 
in cases such as these require the recovery of the excess of the contract 
price over manufacturing costs. Provision for such a measure of damages 
is made in Section 2-708 of the Uniform Commercial Code discussed in 
note 173, supra. 

If the product is of such a nature that the manufacturer cannot sell it 
to some third person, his easiest relief is to treat the product as the buyer’s 
and sue for the contract price.!®? 

There is one Illinois case, however, involving an unsalable product, in 
which the manufacturer sued the buyer for damages. In Cody v. American 
Educational Co.,'** the defendant contracted with plaintiff to print a quan- 
tity of books, each to contain a special title page bearing defendant’s name. 
The buyer thereafter refused to accept the books. Because of the special 
insert leaf, they were not salable elsewhere by the printer. The court 
held it was error for the trial court to exclude evidence of the cost of 
manufacture saying that the measure of damages is “the difference between 
the cost of manufacture—all constituent elements of cost considered—and 
the contract price.” 1% 

Interestingly enough the court realized that the vendor had no duty 
to create a market price. According to the court, he had a duty only to 
dispose of the goods in a market already existing and at the price in such 


Itt. Rev. Srat., c. 121%, § 63(3) (1953). 
*° 131 Ill. App. 240 (1st Dist. 1907). 
™ Td. at 242. 
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market. Had it been possible to dispose of them as second-hand books, 
thought the court, then this would injuriously affect the rest of the plain- 
tiff’s market by creating competition for his new books. In other words, 
the court recognizes the economic fact of the situation, discussed earlier in 
connection with the middleman-seller, that the selling market price ought 
not be a criterion in a situation where the sale would result in the loss of 
other sales which could have been made with other products which could 
have been produced. In other words, the seller could have printed more 
books to sell on the market and enjoyed a profit on these other sales. There- 
fore, the court is correct in saying that the excess of the contract price over 
the market price is not the measure of damages in this situation.!% 

Ironically, however, the court applied a measure of damages that should 
be restricted to the cases where the seller has not yet manufactured the 
goods, and to the cases where the goods are manufactured but salable to 
others, if supply exceeds demand. The award here where the books were 
produced, but unsalable, falls far short of compensating the plaintiff. An 
award of the excess of contract price over the manufacturing cost gives 
the plaintiff only his profit. But what about his manufacturing cost? Who 
will compensate him for this loss? The court did not say. 

Perhaps the court, in spite of its discussion of the unsalable character 
of the books, presumes they could be disposed of at production cost. But 
this reasoning does not make sense. It simply cannot be presumed that the 
books are worth their production cost. To the printer they may be worth 
nothing more than scrap paper. The printer, then, if the basic theory of 
compensatory damages is to be followed, should have recovered the con- 
tract price less the salvage value of the books. 


Suit by the Consumer 


In the discussion of the middleman-seller and the manufacturer cases, 
it was found that damages were measured, or ought to be measured, in 
terms of the value of the lost opportunity to obtain the selling price. The 
consumer, however, holds goods not for sale, but for use. Accordingly, 
there is no economic basis for measuring the injured consumer’s damages 
in the same way. 

The usual measure of damages, as set out in the Sales Act and enunci- 
ated by the courts, is the excess of the market price over the contract 
price.1% 

In determining the market price, the location of the market some- 


If the term “market price” is strictly defined in the sense of “realization value,” 
the court is incorrect. The books undoubtedly have some trivial value, even as scrap 
paper. Hence, using “market price” as the price for which the books can in fact be 
sold, which in this case is almost nothing, the correct measure of damages is the excess 
of the contract price over the market price. 

Tit. Rev. Srat., c. 121%, § 67 (1953); Corn Planter Refining Co. v. Jenkins & 
Co., 217 Ill. App. 139 (1920). 
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times presents a question. Section 67 of the Sales Act #7 is mum on this 
point. The market price is usually determined at the place of delivery, but 
the “place of delivery” presents a question of law for the court to deter- 
mine. In Staackman v. Cary,}*® the seller, in Chicago, defaulted on a con- 
tract to ship linseed cake from Chicago “c.i.f. Antwerp.” The court held 
that according to the law applying to c.i.f. contracts the place of delivery 
is not at the point of placing the goods on shipboard, but at the final desti- 
nation, and charged the defendant with the difference between the contract 
price and the market price at Antwerp. The court, in addition, held that 
the market price should be taken as at the time of delivery in Antwerp, 
and not as at the date when the ship should have sailed. 

Several cases, prior to the Sales Act, holding that the recovery is based 
upon market price at the time and place of delivery, remain good law 
today.!*® The rule has sometimes been erroneously stated in terms of market 
price at the time of breach of the contract rather than the time of de- 
livery.?° 

The injured consumer recovers only nominal damages if he is unable 
to show the market price of the goods, or that the market price advanced 
beyond the contract price at the time of breach.?® If the consumer is 
injured by the seller’s breach of a divisible or installment contract, damages 
should be calculated with reference to market price at the time of delivery 
of each of the installments.?°? If the time for delivery is postponed, then 
the market price is taken at the new delivery date, or if postponed indefi- 
nitely, the market price is taken at a reasonable time after demanding per- 
formance.?%% 

The use of the “market price” terminology is unfortunate, because it 
tends to confuse the courts when there is no active market. Following the 
theory of compensatory damages, it seems that what the courts are really 
striving to do is to compensate the injured consumer by awarding him the 
excess of his replacement cost over the contract price. 

In support of the foregoing statement, the court in a number of cases 
has refused to apply the “market price” measure when the seller, after de- 
fault, offers to supply the goods at a price lower than the market but 
greater than the contract price. In these circumstances the court permits 


™ Itt. Rev. Stat., c. 121%, § 67 (1953). 

#8 197 Ill. App. 601 (1st Dist. 1916). 

 Trunkey v. Hedstrom, 131 Ill. 204, 23 N.E. 587 (1890); Deere v. Lewis, 51 Ill. 
254 (1869); Phelps v. McGee, 18 Ill. 155 (1856); Houston v. Wendnagel, 135 Ill. App. 
95 (1st Dist. 1907). 

2 Seego. v. Owen, 304 Ill. App. 594, 26 N.E.2d 592 (1st Dist. 1940) (Abstract 
dec.). 

1 Harmon v. Washington Fuel Co., 228 Ill. 298, 81 N.E. 1017 (1907); Deere v. 
Lewis, 51 Ill. 254 (1869). 

22 Summers v. Hibbard, 153 Ill. 102, 38 N.E. 899 (1894). 

* Ibid. 
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the consumer to recover the excess of the seller’s new offer over the con- 
tract price.2°* The seller is actually being compensated for his cost of 
replacement. 

To be distinguished are those cases, such as Coppola v. Marden, Orth 
& Hastings Co.,? in which the seller offers to sell the goods at the same 
price as the contract price but for cash in lieu of a credit transaction pur- 
suant to the contract. The contract price in the Coppola case was $1.30 per 
gallon for forty barrels of olive oil, the buyer to have sixty days to pay. 
The market rose to $2.50 per gallon, whereupon the defendant offered the 
oil at $1.30 per gallon, cash on the barrelhead. The court said, “He (plain- 
tiff) was under no obligation to pay cash for the oil in order to lessen the 
damages resulting from defendant’s failure to keep its promise. . .” 2° The 
court thought that the plaintiff need not mitigate damages by accepting 
the new offer for cash, since he ought not be required to do something 
contrary to the terms of the contract.?°7 

In Deere v. Lewis,2°° however, the court was unimpressed with the 
argument that there was a default when the seller refused to sell plows on 
credit as agreed, but offered them to the plaintiff for cash at an amount 
five percent below the contract price. The court held there could be no 
damages, because of the decline in price below the contract price. It over- 
looked completely the plaintiff’s evidence that the defendant was the only 
manufacturer of the plows and therefore controlled the market. The de- 
fendant’s new offer “for a cash sale” is undoubtedly the best evidence of 
the cash market price, but it would seem to bear no relationship to the 
market price of the plows if sold on credit terms identical to those involved 
in the contract. 

Additional support for the observation that the “market price” ter- 
minology is unfortunate is found in cases like Corn Planter Refining Co. v. 
Jenkins & Co.?°® In that case, after the defendant’s breach of contract to 
deliver a number of cars of gasoline, the plaintiff purchased the gasoline 
elsewhere. The court held that the measure of damages is the difference 
between the contract price and the market price on the date of purchase, 
or the difference between the contract price and the price at which the 
gasoline was actually purchased. What the court has stated in the alternative 


7* Coppola v. Marden, Orth & Hastings Co., 282 Ill. 281, 118 N.E. 499 (1918); 
Consolidated Water Power & Paper Co. v. Louisville Herald Co., 211 Ill. App. 569 
(ist Dist. 1918). 

7 282 Ill. 281, 118 N.E. 499 (1918). 

* Id. at 284, 118 N.E. at 500. 

The result seems contrary to RESTATEMENT oF ConTRACTS, § 336, illustration 11. 
The ResTaTEMENT extends the principle of avoidable damages to a situation such as 
this on the theory that the damages can be avoided by a mere substitution of creditors 
by the plaintiff without the investment of any additional capital. 

8 51 Ill. 254 (1869). 

7217 Ill. App. 139 (1st Dist. 1920). 
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is actually one and the same. An actual repurchase elsewhere has to be made 
in the “market,” and the repurchase price is the best evidence of the 
“market price,” at least in an imputed sense. Again it is apparent that the 
courts, in abandoning the market price standard (when they really do not 
have to), do so in an attempt to indemnify the injured consumer by award- 
ing him excess of replacement cost over the contract price. Even without 
an actual market a replacement cost may be easily determined.?!° 

Part of the difficulty in using the “market price” verbiage stems from 
language of Section 67(3) of the Sales Act?! dealing with the buyer’s 
measure of damages. It provides, “where there is an available market for 
the goods in question, the measure of damages, . . . is the difference between 
the contract price and the market or current price . . .” The act is silent 
about how damages are to be ascertained when there is no “available market,” 
and is, indeed, awfully quiet about what is meant by an “available mar- 
ket.” To an economist a single buyer and a single seller engaging in an 
exchange of goods constitutes a market. To the layman “market” is usually 
thought of in terms of the commodities or securities exchanges.?!? 

Without guidance from the General Assembly the courts have a fairly 
large area in which to play around in determining when there is an “avail- 
able market.” For example, in Benj. Harris & Co. v. Western Smelting and 
Refining Co.,?'3 the defendant refused to deliver scrap brass to the con- 
sumer at the contract price of 64% cents per pound. He was happy to offer 
the brass at 124 cents a pound, however. Dealers testified that at the time 
of breach it was almost impossible to buy scrap brass at any price, and that 
certainly a premium of 4 or 5 cents a pound would be paid to acquire it. 
In spite of this, the Supreme Court said the record showed no current price 
for scrap brass! 

The court’s very opinion contradicts this conclusion in two places: 
the testimony of dealers, and the new offering price of the defendant, both 
of which are some evidence of the market price. The best explanation, and 
it is only a guess, is that the court was unwilling to consider a market price 
based on scarcity, as a “fair” or a “normal” measure of damages. 

The court, once it decided that there was no “available market” within 
Section 67(3) of the Sales Act, then made a curious statement: “Under 
such circumstances . . . the actual value must be determined by the best 
means available, and this being ascertained, the measure of damages is the 
difference between the contract price and the value of the thing sold, at the 
time and place of delivery. In such cases the value is sometimes ascertained 


7°For example, in Benj. Harris & Co. v. Western Smelting & Refining Co., 381 
Ill. 443, 45 N.E.2d 639 (1942), the court held it proper to value scrap brass on the basis 
of evidence of the cost of its component parts. 

Itt. Rev. StaT., c. 121%, § 67(3) (1953). 

2 See discussion of the various concepts of “market” in note 146, supra. 

13 381 Ill. 443, 45 N.E.2d 639 (1942). 
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by proof of what it would cost the purchaser, acting in good faith and with 
diligence, to procure the kind or article of goods contracted for.” 214 

The statement is strange because the court is saying in effect, since 
there is no market price available, we will determine the “value of the thing 
sold,” by its market price (“what it would cost” a purchaser to procure 
the goods)! Considerable talent is required in order to apply such a measure 
of damages. The court did not make the attempt. Instead it measured the 
value of the scrap brass to the buyer by accepting evidence of the cost of 
producing it from its constituent parts—scrap copper, scrap tin, lead, and 
zinc. In short the court awarded the injured consumer the excess of his 
replacement cost over the contract price. 

A common type of case where the courts display some confusion in 
juggling the “market” concept is when the injured consumer is assumed 
not to be able to replace the goods at the place of delivery. Capen v. De 
Steiger Glass Co.,? is illustrative. The consumer had to go all the way 
to Pittsburg to purchase fruit jars after the seller’s failure to deliver. Since 
there was no “market price” at the place of delivery, the court held that 
the price at the nearest market plus transportation cost to the place of 
delivery should be used in computing damages. In effect the court is saying, 
but does not realize it is saying it, that there is a market price at the place 
of delivery, and this is the formula for computing it. In any event, the 
consumer was awarded the excess of his cost of replacement over the con- 
tract price. 


Consumer Unable to Procure the Goods Elsewhere 


In the unusual case which arises when the consumer either is unable to 
replace the goods after the seller’s failure to deliver, or can replace them 
only after an injurious delay, the courts really get into difficulty if they 
adhere to the lingual difficulties of the term “market price.” Obviously the 
excess of market price over contract price will not compensate the plaintiff 
in these situations. It is equally obvious that the court does not have the 
easy alternative available in the case of the middleman, where if the goods 
cannot be obtained, the court can compensate him for his lost profit. The 
consumer, by definition, not being in the business of reselling, cannot have 
a “lost profit.” 

What is done is to award special damages for the loss of the use of the 
goods.?1* The loss of use is measured in terms of the “value of the use,” 


™4 Id. at 450, 45 N.E.2d at 642. 
715 105 Ill. 185 (1882). 
26 RESTATEMENT OF CONTRACTS, § 331(2). 
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which is sometimes rental value.?!7 This measure of damages is frequently 
incapable of attaining the norm of compensation. 

Freuhauf Trailer Co. v. Lydick,?'® is an interesting example. The con- 
sumer purchased and paid for a truck trailer, but the seller withheld the 
bill of sale in an attempt to collect a repair bill. Since he could not procure 
a license to operate the trailer, the consumer was deprived of its use and 
accordingly sought to recover $10 per day for this loss of use. The evidence 
showed the rental value of the trailer to be $4.83 per day. The court held 
that the rental value was the correct measure of damages, because the pur- 
chaser should have protected his profits by renting another trailer. 

The court was perplexed by the seller’s contention that the purchaser 
should have mitigated damages by renting another trailer. In view of the 
court’s decision the following extracts from the opinion are unusual, if 
not somewhat baffling. First of all the court said, “that rule (mitigation) 
can have no application . . . under the peculiar facts of the case. . .” 219 There 
was, the court indicated, no duty on the purchaser to rent another trailer 
so as to mitigate damages, because his recovery is still the same, i.e., the 
rental value. “The damages recoverable for loss of use of his own trailer 
or for the expense of renting another trailer would have been identical in 
amount,” the court said.?°° 

The foregoing language indicates the court’s failure to perceive that 
the “rental value” measure of damages contains in itself a built-in mitigation 
of damages. The consumer should have recovered his profits. He received, 
instead, only the rental value, which is all he would have gotten had he in 
fact mitigated damages. By not giving him more than the rental value the 
court is in fact recognizing a “duty” to mitigate damages, in spite of its 
statement to the contrary! 

Suppose the consumer could have made a profit of $10 per day on this 
trailer. Should he not recover this profit? How does the rental value com- 
pensate him for his loss? It cannot. By not having the trailer, he has lost 
profits on hauling contracts which were in all likelihood greater than rental 
value since the evidence showed that rental value ran about twenty percent 
of the gross revenues. The evidence also showed that during World War II 
there was a demand for all the trucking that could be obtained. Such evi- 


7 C.C.C. & St. L. Ry. Co. v. Wood, 189 Ill. 352, 59 N.E. 619 (1901); Benton v. Fay 
& Co., 64 Ill. 417 (1872); Green v. Mann, 11 Ill. 613 (1850); Freuhauf Trailer Co. v. 
Lydick, 325 Ill. App. 28, 59 N.E.2d 551 (1st Dist. 1944); Strobel Steel Construction Co. 
v. Sanitary District, 160 Ill. App. 554 (1st Dist. 1911). 

For a decision allowing recovery of the rental value of an automobile for the 
period of delay in delivery, in spite of the fact the plaintiff intended to use it only 
for pleasure, see McCabe v. Chicago and Northwestern Ry. Co., 215 Ill. App. 99 (ist 
Dist. 1919). 

"18 325 Ill. App. 28, 59 N.E.2d 551 (1st Dist. 1944). 

9 Td. at 52, 59 N.E.2d at 561. 

20 Id. at 50, 59 N.E.2d at 560. 
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dence indicates that the consumer could have made profits on each and 
every trailer he could get. In such circumstances, he is in fact unable to 
mitigate damages. He should not be denied recovery of his lost profit be- 
cause of an artificial application of the mitigation rule. 

If it is assumed further that the trailer, because of war time scarcity, 
is irreplaceable, or at least not replaceable in time to perform the purchaser’s 
hauling commitments, it becomes clear beyond all doubt that the only com- 
pensatory measure of damages is the lost profit of the buyer. The “lost 
opportunity for a profit” is the only accurate measure of the “value of the 
use” of the goods to the consumer.?”1 

Always complicating the problem of a truly compensatory award in 
cases of this kind is the ever present contemplation rule. The court in 
Fruehauf Trailer was not bothered by it, noting that the seller knew the 
buyer was in the trucking business.?*? 

Cases where the goods are in fact not purchasable elsewhere are few 
and far between. Capen v. De Steiger Glass Co.?** presented the fact situa- 
tion, but the court fumbled the ball. The defendant failed to deliver 299 
gross of fruit jars. The buyer could find only 213 gross anywhere, at any 
price. As to the 86 gross unobtainable he showed a loss of $8 per gross. 
The court, without comment, allowed nothing for his loss on the jars not 
obtainable. This result can hardly be accused of being in accord with a 
compensatory theory of damages. 


BUYER’S RIGHT TO SPECIFIC PERFORMANCE 


Although this topic departs from the general subject matter of dam- 
ages, it will be touched upon briefly since the symposium would not be 
complete without some discussion of the equitable remedy of specific per- 
formance. The Illinois cases are sparse, for it is generally thought that the 
remedy is not available for the enforcement of a contract to sell per- 
sonalty, since damages are usually an adequate remedy. 


A contract for the sale of corporate shares was specifically enforced in 
Arentsen v. Sherman Towel Service Corp.??4 The court emphasized that 
the shares were not obtainable on the market and had no market value. 
Apparently the court is using “market” in the very narrow “securities ex- 
change” sense here. In Whitney v. Burr,*> a contract for the sale of a 


71 “Rental value” might come close to an accurate measurement of the “value of 
use” if the courts would be willing to accept evidence of exorbitant rentals that might 
be charged at a time when the goods are in extremely short supply. 

2 This is further evidence that the “tacit agreement” rule of Snell v. Cottingham, 
discussed at page 634, supra, is no longer the law in Illinois. 

73105 Ill. 185 (1882). 

74352 Ill. 327, 185 N.E. 822 (1933). 

7 115 Ill. 289, 3 N.E. 434 (1885). 
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patent was held to be specifically enforceable. No question was raised, how- 
ever, concerning the nature of the relief. 

The court in McMullen v. Vanzant,?** decided prior to the Sales Act, 
decreed specific performance in a suit to recover a promissory note. The 
court thought a money judgment inadequate since it would carry interest 
at the statutory rate, while the note had an interest rate of 10%. 

It was thought, particularly by its draftsman Professor Williston, that 
Section 68 of the Uniform Sales Act 2*7 opened the door to relief via the 
remedy of specific performance.?*8 The pertinent part of Section 68 pro- 
vides, “Where the seller has broken a contract to deliver specific or ascer- 
tained goods, a court .. . may, if it thinks fit, . . . direct that the contract 
shall be performed specifically, without giving the seller the option of 
retaining the goods on payment of damages. . .” 

This section was construed by the court in Outten Grain Co. v. 
Grace.*?® The plaintiff contracted to purchase, and paid for, a growing 
corn crop to be delivered upon maturity. After the seller’s default, the 
buyer, in reliance on Section 68 of the Act, sought specific performance 
of the contract, or in the alternative the price a third party had paid the 
defendant for the corn. The evidence showed that the seller was not in- 
solvent. 

The court observed that Section 68 of the Sales Act had not made 
any change in the application of the remedy of specific performance from 
what it had been prior to the Act. The court quoted from Williston, 
Sales,?°° “If damages are an adequate remedy, a court of equity will never 
grant specific performance, and it has been held, with perhaps too great 
stringency, that for breach of contracts for the sale of goods damages are, 
as a rule, an adequate remedy.” 731 

The court added, “The doctrine is that a court of equity will not 
decree specific performance of a contract relating to personal property 
unless there is some element or feature in it showing that the relief at law 
is not adequate,—as where the measure of damages resulting from the non- 
performance of the agreement is uncertain or difficult to ascertain, or where 
the thing contracted for has to the plaintiff some intrinsic or special 
value.” * 

Williston in the 1948 edition of his treatise on sales says, “It would 
sometimes promote justice if the courts were somewhat more ready to 
allow specific performance of contracts to sell goods in cases where for 


6 73 Ill. 190 (1874). 

1 Tri. Rev. StTaT., c. 121%, § 68 (1953). 

=8 3 WILLISTON, SALES § 601 (Rev. ed. 1948). 
= 239 Ill. App. 284 (3rd Dist. 1925). 

2” Supra, note 228, § 602. 

** Supra, note 229 at 287. 

72 Supra, note 229 at 292. 
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any reason damages did not seem adequate. This Section of the Act will 
perhaps dispose courts to enlarge somewhat the number of cases where 
specific performance is allowed.” 783 He refers to the remark in the Outten 
case that the Sales Act does not change the common law and says, “The 
English court has held, however, that the corresponding section in the 
Sale of Goods Act gives the court full discretion to enforce for the buyer 
a contract for the sale of specific goods,?*4 and where the Sales Act has 
been enacted, it seems probable that American Courts will be more ready 
to exercise their discretion in favor of the remedy.” 755 


8 Supra, note 228. 

** Citing In Re Wait (1927) 1 Ch. 606. 

* Supra, note 228. Proposed Section 2-716(1) of the Uniform Commercial Code 
provides, “Specific performance may be decreed where the goods are unique or in 
other proper circumstances.” The comment to the Section states, “. . . this Article seeks 
to further a more liberal attitude than some courts have shown in connection with the 
specific performance of contracts of sale.” (Official Draft, 1952). 
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Notes 


EFFECT OF A MERGER CLAUSE ON 
THE PAROL EVIDENCE RULE 
IN ILLINOIS 


The fear of future litigation and the possibility of fabricated evidence 
are the prime motives for reducing commercial transactions to written 
agreements. The obvious object of the writing is to embody all of the agree- 
ments made by the parties in a particular document. The integrity of the 
document is dependent upon the protection accorded it by the courts. To 
afford this necessary protection there has developed the parol evidence 
rule, which in Illinois is often stated as follows: “All conversations and 
parol agreements between the parties prior to the written agreement are so 
merged therein that they cannot be given into evidence for the purpose 
of changing the contract or showing an intention or understanding dif- 
ferent from that expressed in the written agreement.” 1 Although treated 
as a rule of admissibility (procedural), the parol evidence rule is actually 
a rule of substantive law.? 


Through the years there has been no uniformly strict application of 
the rule and like many other rules of law it has developed exceptions or 
subtle distinctions that avoid its operation.* The rapidity with which 
modern business is transacted, making it virtually impossible to reduce all 
of the negotiations between the parties to a written agreement, might 
afford a possible basis for explaining the trend toward loose application 
of the parol evidence rule. Parol evidence is admissible to show a condition 
precedent, but not a condition subsequent.* The parol evidence rule applies 
only where the writing is complete upon its face.5 Consequently, much 
leeway is given the court in applying the rule, since it determines whether 
the writing is complete.® Illinois has acknowledged that there is not much 


* Armstrong Paint and Varnish v. Continental Can Co., 301 Ill. 102, 106, 133 N.E. 
711, 713 (1922). See also, Ginsberg v. Warczak, 330 Ill. App. 89, 69 N.E.2d 733 (1st 
Dist. 1946). 

? WILLIston, Contracts § 631 (2d ed. 1936). 

® Thayer said of the parol evidence rule that, “Fewer things are darker than this, 
or fuller of subtle distinctions.” THAYER, PRELIMINARY TREATISE ON EvipENCE 390 (1898). 

*Kilcorn v. Ortell, 302 Ill. 531, 135 N.E. 16 (1922); Northwestern Milling Consoli- 
dated Milling Co. v. Sloan, 232 Ill. App. 266 (1st Dist. 1924); Fisk Tire Co. v. Burmeister, 
252 Ill. App. 545 (4th Dist. 1929); 9 Wicmore, Evipence § 2410, (3d ed. 1940). 

* Offenberg v. Arrow Distilleries, 222 ill. App. 512 (2d Dist. 1921). 

* Ibid. 
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vitality left to the parol evidence rule.? Because the rule is so shrouded 
with exceptions one court allowed parol evidence without even seeking 
an exception to the rule in order to support its admissibility.® 

Lack of confidence in the parol evidence rule as a protector of the 
integrity of written documents was an important factor in bringing about 
the insertion of an express provision in a contract that the writing consti- 
tutes the entire agreement to the exclusion of any other agreements or 
representations. Such a provision is commonly referred to as a merger or 
disclaimer clause and is designed to preclude any action or defense not 
based upon the writing itself. The purpose of the merger clause is two- 
fold. It not only bolsters the parol evidence rule so that the writing may 
be relied upon, but also provides the contracting parties with notice of an 
agent’s authority. 

Williston has stated that the presence of a merger clause is only an 
additional reason for reaching the same result that would be reached with- 
out it on the basis of the parol evidence rule.® There is much truth in 
that statement, and it shall be the purpose of this article to test its over- 
all accuracy in the light of Illinois cases wherein a merger clause has ap- 
peared. 


ORAL PROMISES AND WARRANTIES 


A typical merger clause providing for the exclusion of oral promises 
and warranties is that, “all conditions and promises are contained in the 
writing and the parties are not bound by any not contained in the writing.” 
This provision applies to all parties to the contract 1° even though it is 
signed by only one party.!! Before a merger clause will be given effect, it 
must be called to the attention of the contracting party or be in such a 
prominent place that it could reasonably be noticed.!? This can be accom- 
plished by inserting the provision at the beginning of the contract or by 
having one of the contracting parties write the terms of the merger clause 


‘In Northwestern Milling Co. v. Sloan, 232 Ill. App. 266 (1st Dist. 1924), a form 
providing for the delivery of the purchased goods “within 4 months” was changed to 
“as needed” on the basis of parol evidence. The court reluctantly declaring, “in doing 
so, we are of the opinion that there is not much left of the parol evidence rule.” 

* Zell v. Am. Seating Co., 138 F.2d 641 (2d Cir. 1943), reversed, 322 U.S. 709, 64 
Sup. Ct. 618 (1943). 

* WiLuiston, Contracts § 811A (2d ed. 1936). 

* Koerper v. Jung, 33 Ill. App. 144 (1st Dist. 1889). (Seller not allowed to intro- 
duce evidence of an oral representation he made). A.R.G. Bus. Co. v. White Auto Co., 
§2 Cal. App. 142, 198 Pac. 829 (1921) (Merger clause precludes seller from introducing 
an oral agreement by the purchaser). 

4% Ziehnoe v. McInerney, 167 Ill. App. 577 (3d Dist. 1912); See also Merchants 
Loan and Trust Co. v. Ummach, 228 Ill. App. 67 (1st Dist. 1923) (The parol evidence 
rule applies to a person not a party to the contract if he bases his case upon it). 

“Foerster v. Fish Furniture Co., 265 Ill. App. 410 (1st Dist. 1932). 
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into the agreement.!* By statute in one state, a merger clause is ineffective 
to preclude collateral oral agreements unless the clause is set out in a sep- 
arate paragraph in type of a certain size.1* A merger clause is worthless 
where the contracting party is rushed into signing the agreement and given 
no opportunity to read it. If a contract is on a form prepared by the 
vendor, it will usually be strongly construed against him.1® 


Generally the language of a merger cause will not vary the result of 
the case. The courts, however, will probably look with more favor on a 
clause which is in layman’s terms and easily understandable.’* The term “as 
is” frequently constitutes the merger clause. Since it is a layman’s term, it 
has been accorded a more conclusive effect against alleged oral representa- 
tions than other types of provisions. In Garafolo v. St. Marys Packing Co., 
a contract was made for the sale of goods “as is, no recourse.” The court 
declared, “ ‘as is’ implies that the buyer is taking delivery of the goods in 
some way defective, and upon the express condition that he must trust his 
own examination.” 18 So, in effect, the result of using an “as is” clause brings 
back the doctrine of “caveat emptor” which is conclusive against any 
warranties,!® 


Some courts have held that the presence of a merger clause conclusively 
bars the introduction of parol evidence.”° Illinois has not gone this far, as 
it still considers the question of whether there has been a complete inte- 
gration.?! An instrument is said to be integrated when it is complete upon 
its face.? The effect of a merger clause in determining the issue of inte- 
gration will be discussed subsequently. 


An inference from several cases indicates that a more conclusive effect 
is extended a merger clause in those transactions other than sales of goods. 


* Note, 32 Int. L. Rev. 938 (1938). 

“Va. Cove § 5562a (1936). 

“ Bridger v. Goldsmith, 143 N.Y. 424, 38 N.E. 458 (1894). Witiiston, ConTRACTs 
§ 811A (2d ed. 1936). 

* Air Conditioning Corp. v. Honaker, 296 Ill. App. 221, 16 N.E. 153 (1st Dist. 
1938). 

"Llewellyn, Counselling and Advocacy, 46 Cor. L. Rev. 162 (1946). 

* 339 Ill. App. 412, 90 N.E.2d 292 (1st Dist. 1950). 

* American Elastics v. U.S., 84 F. Supp. 194 (S.D. N.Y. 1949), affirmed, 187 F.2d 
109 (2d Cir. 1951), cert. denied, 342 U.S. 829, 72 Sup. Ct. 53 (1951). (Even negated 
implied warranty that goods would comply with sample.) 

* Connell v. Diamond T Truck Co., 88 N.H. 316, 188 Atl. 463 (1936); Avery Co. 
v. Harrison, 267 S.W. 254 (Tex. Com. App. 1924). This result would be in accordance 
with Williston’s objective theory of contracts, viz., that there is a clear manifestation 
of assent that no other evidence is necessary to the contract. 3 WILLISTON, CoNTRACTS 
§ 633 (2d ed. 1936). 

* Air Conditioning Corp. v. Honaker, 296 Ill. App. 221, 16 N.E. 153 (1st Dist. 
1938). 

™ Ibid. 
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For, in a mortgage ?° or lease *4 transactions the court has readily seized 
upon the merger clause as the basis for excluding alleged oral understand- 
ings between the parties. The reason for this could be that sales transactions 
are numerous, and less formal than other types of transactions in which it 
might be expected each party thoroughly considered the agreement. 

The time lag between the oral expressions and the written agreement 
has a bearing upon admissibility. In the absence of a merger clause, two 
Illinois cases allowed parol evidence to show an oral warranty because the 
promise was made in connection with the verbal sale and not the subse- 
quently executed conditional sale 2° and chattel mortgage.*° In Barnett v 
Kennedy, the parties made a verbal sale and subsequently executed a con- 
ditional sale contract containing a merger clause. Here, also, the court 
adopted the “two-separate-contracts” theory and held that an oral warranty 
made at the time of the verbal sale was admissible since the merger clause 
only pertained to the conditional sale contract.**? So under these circum- 
stances a merger clause is ineffective as an invocation of the parol evidence 
rule. Also, a disclaimer is ineffective unless made at the time the con- 
tract was made.** The safe way to avoid the result of these cases is to 
consummate the verbal sale and written agreement simultaneously. 

Oral representations made subsequent to and concerning the written 
contract are admissible if supported by new consideration.*® The presence 
of a merger clause will not change this result,®° for a person by one contract 
will not be precluded from making other contracts in the future.* 

Various jurisdictions have found other ways to avoid the merger 
clause in cases that are probably limited to their particular fact situations. 
In one unique case, a car salesman, under the threat of discharge if he did 
not buy, signed a contract with a merger clause to purchase a car from 
his employer on the oral promise of his employer to “save him harmless 
from financial loss.” If the contract had been freely executed no parol 
evidence would have been allowed, but the court maintained that where 
the conduct of the seller approaches business compulsion or constructive 


** Metropolitan Life Ins. Co. v. Schwarz, 310 Ill. App. 205, 33 N.E.2d 723 (1st Dist. 
1941). 

* Hock v. Jorgenson, 137 Ill. App. 199 (1st Dist. 1907), affirmed, 234 Ill. 631, 85 
N.E. 296 (1908). (Affirmed on basis of laches, but court considers merger clause as 
influential.) 

** Altic v. Kelvinator Sales Corp., 261 Ill. App. 473 (3d Dist. 1931). 

* J. P. Seeburg Piano Co. v. Lindner, 221 Ill. App. 94 (1st Dist. 1921). 

315 Ill. App. 28, 42 N.E. 298 (3d Dist. 1942). 

* Keller v. Flynn, 346 Ill. App. 499, 105 N.E.2d 532 (2d Dist. 1952). 

* Towell v. Gatewood, 3 Ill. 22 (1830); followed in Sparling v. Marks, 86 IIl. 
125 (1877). 

* Offenburg v. Arrow Distilleries Co., 222 Ill. App. 512 (2d Dist. 1912); See also, 
Ford v. Stevens, 203 Mo. App. 669, 220 S.W. 980 (1920). 

* Gilbert Co. v. Hustard, 50 Wash. 61, 96 Pac. 835 (1908). 





WInTER |] NOTES 669 


fraud, evidence of the oral promise is admissible.*? Evidence of an oral 
warranty has been upheld where there was no objection to its admission.** 
The proof of an oral warranty was allowed in spite of a merger clause, 
where the record showed that the seller admitted making the warranty as 
part of the agreement.** In California, the court seemed to apply the doc- 
trine of mutual mistake to defeat a merger clause where the parties sold 
land for a purpose for which it could not be used.** 


CONDITION PRECEDENT 


The question arises as to whether the presence of a merger clause 
affects the general rule that parol evidence is admissible to show that a 
writing was only to be effective on the happening of a particular condition. 
Research reveals no Illinois cases where the question has been determined. 
Perhaps the presence of a merger clause will have no effect upon the gen- 
eral rule. One court, however, has held that a merger clause precludes parol 
evidence of a condition precedent.** This result appears to go too far, as 
it gives conclusive operative effect to a writing, the validity of which is at 
issue. Several other jurisdictions have adopted the view that oral evidence 
of a condition precedent is excluded if it varies an express term of the con- 
tract, but is admissible to show a condition precedent about which the 
contract is silent.3* This seems to be a desirable rule in that it narrows a 
broad exception to the parol evidence rule without giving a conclusive 
effect to the contract as written. It has been suggested that the merger 
clause should be utilized as an admission of a prior inconsistent statement 
by the party seeking to establish the condition precedent.® 


NON-WAIVER CLAUSE 


Similar to a merger clause is a non-waiver clause in an insurance policy. 
A non-waiver clause is designed to limit an insurance agent’s authority to 
make agreements before the contract *® or to modify the terms after the 
contract is made.*° In the leading case of Phenix Ins. Co. v. Hart, a mortgage 
was placed upon the insured’s property, contrary to the terms of the 


* Champlain v. Transport Motor Co., 177 Wash. 659 33 P.2d 82 (1934). 
* Commercial Credit v. Lewis, 59 Ga. App. 144, 200 S.E. 566 (1938). 
“Edgerton v. Johnson, 217 N.C. 314, 7 S.E.2d 535 (1940). 

* Wedge v. Security First Nat. Bank, 219 Cal. 113, 25 P.2d 411 (1933). 
* White v. Fisheries Products Co., 183 N.C. 228, 111 S.E. 182 (1922). 


™ Hanrahan-Wilcox Corp. v. Jenison Machinery Co., 73 P.2d 241 (Cal. App. 1937); 
Mapes v. Santa Cruz Fruit Etc. Corp., 26 Wash. 2d 145, 173 P.2d 182 (1946); Denman 
v. Hall, 144 Tex. 633, 193 S.W.2d 515 (1946). 


*See note 13, supra. 
* Citizens Ins. Co. v. Stoddard, 197 Ill. 330, 64 N.E. 355 (1902). 
“Continental Ins. Co. v. Ruckman, 127 Ill. 364, 20 N.E. 77 (1889). 
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policy, on the agent’s assurance that it was permissible. The court held 
that notice to the agent was notice to the principal and therefore, the in- 
surance company was estopped to take advantage of the forfeiture clause 
for the insured’s failure to comply with the terms of the policy.“ The 
principle of the Hart case has been frequently reiterated and it is the well- 
established law of Illinois that, “general agents of insurance companies may 
waive any condition providing for the avoidance or a forfeiture of policies 
by the violation of their terms, and an agent of the company collecting 
the premiums due may waive them after knowledge on the part of such an 
agent that the breach of the conditions is the cause of the avoidance or for- 
feiture.” 42 The rationale behind the rule is that an insurance policy should 
not be a benefit to the insurer and at the same time a burden and expense 
to the insured.** In other words, the insurer cannot claim rights under 
the contract and deny the existence of duties. 


INCOMPLETE WRITING 


Irrespective of a merger cause, the Illinois courts will look to see if 
there has been a complete integration of the writing.** A large amount of 
discretion is vested in the trial judge, since he determines the question of 
integration by looking at the face of the written contract. The proposed 
commercial code would require the court to hear all the evidence the 
parties may introduce on the integration issue.*® Nevertheless, the Illinois 
courts have repeatedly declared that “the instrument itself is the only cri- 
terion of the intention of the parties.” 47 This phase arose in connection 
with the construction of the testator’s intent in wills,*® but evidently has 
been extended to the consideration of the parol evidence rule in the field 
of contracts.4 There would seem to be some doubt as to the justification 
for extending this rigid rule of will construction to interpretaton of con- 
tracts. In contract litigation all parties who executed the instrument will 
have the opportunity to state their interpretation. 


* 149 Ill. 513, 36 N.E. 990 (1894). 

“ James v. Metropolitan Life Ins. Co., 331 Ill. App. 285, 289, 73 N.E.2d 140, 142 
(4th Dist. 1947). 

* Vance, INSURANCE Law 497 (3d ed. 1951). 

“See note 21, supra. 

“ Armstrong Paint & Varnish Co. v. Continental Can Co., 301 Ill. 102, 133 N.E. 
711 (1922); Telluride Power Transmission Co. v. The Crane Co., 208 Ill. 218, 70. NE. 
319 (1904); Ginsburg v. Warczak, 330 Ill. App. 89, 69 N.E.2d 733 (1st Dist. 1946). 

* CoMMERCIAL Cope § 2-202. 


“See note 43, supra. 

“Stevens v. Felman, 338 Ill. 391, 170 N.E. 243 (1930). 

“Decatur Lumber Co. v. Crail, 350 Ill. 319, 183 N.E. 228 (1932); Walter v. Sohio 
Petro. Co.,' 402 Ill. 33, 83 N.E.2d 346 (1949); Ostrawsky v. Berg, 337 Ill. App. 433, 86 
N.E.2d 546 (ist Dist. 1949). (All the cases cited the principle of Stevens v. Felman, as 
controlling in determining integration in contract cases.) 
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In numerous cases, the Illinois courts have vaguely declared that a 
writing to be complete must contain enough terms upon its face to consti- 
tute a legal obligation.®° If the missing terms may be implied as a matter 
of law the writing will be treated as if complete.*! Failure to state the date 
of delivery °? or the time for transfer of title ** does not render the agree- 
ments, where a merger clause appears so incomplete as to justify the ad- 
mission of parol evidence. A sales slip, in Zickert v. Times Square Auto 
Co.,54 was complete enough to exclude oral evidence of the seller’s alleged 
warranty, but not sufficient in Forester v. Fish Furniture Co. to exclude 
oral evidence that the goods were bought on approval.®® The merger clause 
in the Forester case was obscure and this factor might afford a possible 
basis for distinguishing the two cases. 

Circumventing the effect of a merger clause and the parol evidence 
rule on the theory of an incomplete writing has been best brought out 
in several Illinois cases dealing with the purchase of goods that are to be 
installed. In Lebow and Shell Corp. v. Medella, butcher shop fixtures were 
purchased and nothing was mentioned in the contract about installation. 
The court declared that it was obvious the fixtures would have to be in- 
stalled, and therefore, the contract was incomplete. Therefore, parol evi- 
dence was admissible to show that the seller was obligated to see that the 
fixtures when installed would be usable.5* An air conditioning unit was 
purchased in Air Conditioning Corp. v. Honaker and nothing was men- 
tioned in the contract about its installation. Here the court proceeded upon 
the theory that the term “air conditioning” was an ambiguous term which 
needed further explanation, and so the contract was incomplete. Therefore, 
oral evidence as to what the seller promised the unit would do when in- 
stalled was admissible.5? This case indicates that a merger clause does not 
preclude the ordinary result under the parol evidence rule of admitting 


Foerster v. Fish Furniture Co., 265 Ill. App. 410 (1st Dist. 1932) (Sales slip 
insufficient); Offenberg v. Arrow Distilleries, 222 Ill. App. 512 (2d Dist. 1921) (Memo 
insufficient which only stated quantity, time for delivery, and discount to be allowed); 
Durham v. Lathrop, 95 Ill. App. 429 (1st Dist. 1900); Millers National Ins. Co. v. Ken- 
neard, 35 Ill. App. 105 (1st Dist. 1889) (Adjusters agreement insufficient); Bross v. 
Cario and Vincinnes R.R. Co., 9 Ill. App. 363 (4th Dist. 1881). 

Davis v. Fidelity Fire Ins. Co., 208 Ill. 375, 70 N.E. 359 (1904); Union Sewing 
Machine Co. v. Lockwood, 110 Ill. App. 387 (1st Dist. 1903). (Duration of agency con- 
tract was implied to be at the will of the parties.) 

Bixler v. Henson, 197 Ill. App. 101 (4th Dist. 1915) (Memorandum decision). 

"Smith v. Rust, 310 Ill. App. 47, 33 N.E.2d 723 (3d Dist. 1941). 

*181 Ill. App. 676 (1st Dist. 1913) (Slip contained name and address of buyer, 
description of article, price paid, and date of delivery). 

% 265 Ill. App. 410 (1st Dist. 1932). 

206 Ill. App. 672, 16 N.E.2d 927 (1st Dist. 1938). Contra: Palmer v. Knoxville 
Lumber Mfg. Co., 27 Ga. App. 386, 108 N.E. 557 (1921). 

* 296 Ill. App. 221, 16 N.E.2d 153 (1st Dist. 1938). 
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evidence in aid of interpreting ambiguous terms.°® In Lyon @ Healy v. 
Central States Hotel Co., a contract for the purchase of an organ was found 
to be incomplete since it did not refer to installation of the organ. The court 
relied upon the rule in Air Conditioning Corp. v. Honaker, wherein the 
oral representations were made prior to the installation, as being broad 
enough to support the admission of oral representations made subsequent 
to the installation.®® 

The presence of a merger clause undoubtedly plays some part in the 
determination of whether a writing is complete. The only question is to 
what extent it aids in determining integration. In Offenberg v. Arrow Dis- 
tilleries,°° where no merger clause appeared, the court allowed parol evi- 
dence because the contract was silent as to quality; but in Sterling-Midland 
Coal Co. v. Great Lakes Coal and Coke Co.,*! where there was a merger 
clause, parol evidence as to quality was inadmissible. This distinction on 
the basis of the presence or absence of the merger clause is weakened by 
the fact that in the Sterling-Midland case the written agreement was more 
extensive than the memo relied upon in the Offenberg case. However, in 
Zickert v. Times Square Auto Co.,® parol evidence as to quality was ex- 
cluded where a merger clause appeared in a memo substantially similar to 
the one in the Offenberg case.®* Several other cases indicate that the court 
is more hesitant to declare a writing incomplete where a merger clause 
appears. In Bixler v. Henson, the date for delivery of the chattel purchased 
was absent, but parol evidence was not allowed to show the date on which 
the agent allegedly guaranteed delivery.** Likewise, in Rust v. Smith no 
date as to delivery of the certificate of title to a car was specified, and parol 
evidence as to when the seller promised to deliver it was inadmissible. The 
court declared, “The contract was . . . complete within itself and so re- 
cited.” % 


*Sloan v. Mulvaine, 217 Ill. 40, 75 N.E. 421 (1905); Hines v. Ward Baking Co., 
155 F.2d 257 (7th Cir. 1946). 

© 296 Ill. App. 245, 16 N.E.2d 155 (1st Dist. 1938) (Note that all three cases were 
decided in the same term by the First Appellate District). 

222 Ill. App. 512 (2d Dist. 1921). 

* 343 Ill. 281, 165 N.E. 793 (1929). 

* 181 Ill. App. 676 (1st Dist. 1913). (The purchase price of the goods was stated 
in the Zickert memo but not in the Offenberg memo.) 

* The Offenberg memo stated the names of parties, quantity, time and place for 
delivery, and discount to be allowed and the Zickert memo contained the name and 
address of the buyer, description of articles, price, and place of delivery. 

“197 Ill. App. 101 (4th Dist. 1915) (Memorandum decision). 

* 310 Ill. App. 47, 56, 33 N.E.2d 723, 727 (3d Dist. 1941); See also, Metropolitan 
Life Ins. Co. v. Schwarz, 310 Ill. App. 205, 33 N.E.2d 723 (1st Dist. 1941) (No parol 
evidence as to who was to get rents after foreclosure started); Hock v. Jorgenson, 137 
Ill. App. 199 (1st Dist. 1907), affirmed, 234 Ill. 631, 85 N.E. 296 (1908) (Additional factor 
that complainant waited too long to claim fraud and seek rescission). 
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IMPLIED WARRANTIES 


Implied warranties are not expressed in the contract, but arise by oper- 
ation of law, due to the nature of the subject matter of the transaction. 
Therefore, the parol evidence rule does not apply to implied warranties as 
they are not usually considered by the parties in negotiations surrounding 
the execution of a written agreement. In Illinois, parol evidence is admis- 
sible to show an implied warranty if there is no merger clause." 

There is a split of authority as to whether the presence of a merger 
clause should exclude implied warranties.** In opposition to the exclusion 
of implied warranties by a merger clause it is argued that, “More than the 
usual sufficiency in objective manifestation of assent should be required to 
exclude terms which the law feels should be a part of every transaction 
for the sale of goods.” ® Nevertheless, Illinois has adopted the rule that 
implied warranties can be excluded by a merger clause. A merger clause 
stating that, “There are no understandings or agreements relative to this 
contract or its subject matter that are not fully expressed herein” was 
sufficient to exclude an implied warranty of quality.”° In Heller v. Franklin- 
Butler Motor Inc., the merger clause provided, “There are no understand- 
ings, agreements, warranties, representations verbal or written, not specified 
herein respecting the goods hereby purchased.” *! The buyer argued that 
the Heller case differed from the Midland-Sterling case in that the term 
“verbal or written” referred to express and not implied agreements. The 
court rejected the buyer’s arguments and said the provision precluded re- 
covery for breach of an implied warranty.?? The merger clause “as is” also 
negates implied warranties.7* A recent federal case ™* correctly observed 
that a merger clause in Illinois can negate an implied warranty,” but in 
the absence of a merger clause an implied warranty arises.”° So in Illinois, 


“ Wiuiston, Contracts § 643 (2d ed. 1936). 

* Lathrop-Paulson v. Perksen, 229 Ill. App. 400 (1st Dist. 1923). But there is no 
implied warranty if an express warranty is inconsistent with it. White v. Gresham & 
Mann, 52 Ill. App. 399 (3d Dist. 1893). 

*Lutz v. Hill-Diesel Engine Co., 255 Mich. 98, 237 N.W. 546 (1931); Bekkenald 
v. Potts, 173 Minn. 87, 216 N.W. 790 (1927); Bowser & Co. v. McCormack, 243 N.Y.S. 
442 (1930) (Permitting parol evidence of implied warranties) Contra: Bowser & Co. 
v. Birmingham, 276 Mass. 289, 177 N.E. 268 (1931). See notes 64 and 66, supra. 

Llewellyn, On Warranty of Quality and Society, 37 Cor. L. Rev. 341, 386 (1937). 

* Sterling-Midland Coal Co. v. Great Lakes Coal and Coke Co., 334 Ill. 281, 165 
NE. 793 (1929). 

™ 259 Ill. App. 358 (Ist Dist. 1930). 

" Ibid. 

* Garofalo Co. v. St. Marys Packing Co., 339 Ill. App. 412, 90 N.E.2d 292 (1st Dist. 
1950). 

“Charles v. Judge & Dolph, Ltd., 111 F. Supp. 794 (N.D. Ill. 1953); Alex J. Mardl, 
Inc. v. San Roman, 170 F.2d 839 (7th Cir. 1948). 

See notes 70 and 72, supra. 

** See note 67, supra. 
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a merger clause is important insofar as implied warranties are concerned, 
for implied warranties, that would be admissible under the parol evidence 
rule alone, can be excluded by a merger clause. 

Several states, by statute, have precluded the negation of implied war- 
ranties by a merger clause. In North Dakota, no contract provision can 
preclude the rescission of any sale of farm machinery upon failure of the 
implied warranty of fitness.77 An analogous principle is followed by the 
Uniform Conditional Sales Act which has been adopted by some states.*8 


FRAUD 


Parol evidence is admissible to show that a contract was procured by 
fraud, since the purpose of the evidence is not to modify or contradict the 
agreement, but to impeach its validity.” The presence of a merger clause 
does not change this result. In Miller v. Nydick, the court declared that, 
“Fraud vitiates everything it touches, and a complainant is not precluded 
by reason of the fact that the defendant who defrauded him, succeeded 
as a part of the fraud in getting a statement that there was no fraud.” °° 
In Illinois, it is immaterial whether there was fraud in the inducement *! or 
fraud in the execution,®? as parol evidence is admissible in either situation. 
Some jurisdictions, however, have drawn a distinction between fraud in 
the inducement and fraud in the execution, with a merger clause precluding 
parol evidence as to the former but not as to the latter.8* The tendency 
has been to abandon such a distinction.** Paro] evidence is also admissible 
to show fraudulent representations as to fitness even though a merger clause 
excluded all implied warranties.®® 

Although an allegation of fraud removes the bar of the parol evidence 
rule, the burden of proving fraud is difficult and uncertain. The alleged 


**N.D. Law, C. 238 (1919). Advance Rumely Thresher Co. v. Jackson, 287 U.S. 
283, 53 Sup. Cr. 153 (1932) (Constitutionality upheld). 

Section 26. Enacted in Alaska (1919); Arizona (1919); Delaware (1919); Indiana 
(1935); New Jersey (1919); New York (1922); Pennsylvania (1925); South Dakota 
(1919); West Virginia (1921); Wisconsin (1919). 

* Grand Tower and C.G.R. Co. v. Walton, 150 Ill. 428, 37 N.E. 920 (1894); 
Michuda v. Sanitary District, 305 Ill. App. 314, 27 N.E.2d 582 (1st Dist. 1940). 

°° 254 Ill. App. 584 (1st Dist. 1929); To the same effect see, Klee v. Chicago Trust 
Co., 284 Ill. App. 112, 1 N.E.2d 548 (1st Dist. 1936). 

*' Klee v. Chicago Trust Co., 284 Ill. App. 112, 1 N.E.2d 548 (1st Dist. 1936); Miller 
v. Nydick, 254 Ill. App. 584 (ist Dist. 1929); Jones v. Mink, 188 Ill. App. 45 (3d Dist. 
1914); Bent v. Furnald, 159 Ill. App. 552 (3d Dist. 1911). 

“Security Trust & Savings Bank v. Tedford, 211 Ill. App. 149 (4th Dist. 1918). 

** Simmons v. Ratteree Land Co., 217 Cal. 201, 17 P.2d 727 (1932); 80th Division 
Veterans Ass’n v. Johnson, 100 Pa. Super. 447, 159 Atl. 467 (1931). 

“Eastern Motor Co. v. Lavender, 69 Ga. App. 140, 24 S.E.2d 840 (1943); Bates 
v. Southgate, 308 Mass. 170, 31 N.E.2d 551 (1941). (Overruled previous cases wherein 
the distinction was made.) 

* Jones v. Mink, 188 Ill. App. 45 (3d Dist. 1914). 
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fraudulent statement must be a misrepresentation of a present fact as dis- 
tinguished from a future promise.** It must be shown that a false state- 
ment, concerning a material fact, was made knowingly or in careless dis- 
regard of the truth, and acted upon to the complainant’s detriment.8? Here 
again, the merger clause could be of evidentiary value against the person 
claiming fraud.8* Generally, an opinion as to value does not constitute 
fraud.®® But the difference between the actual value and represented value 
can be so great as to be tantamount to fraud.® A stronger showing of facts 
constituting fraud is necessary where the term “as is” constitutes the merger 
clause.®! This result seems justified in view of the fact that the provision 
is clearly capable of being understood by laymen. A merger clause might 
possibly have the opposite effect, i.e., it could aid the complainant in 
showing that the transaction was fraudulent.®? The burden of proving fraud 
is more difficult where the buyer had the opportunity to inspect the 
goods.*8 

Since most business today is transacted through agents, an important 
question relates to the remedies available to a defrauded buyer against a 
seller for his agent’s misrepresentations, where a merger clause notifies 
the buyer of the agent’s authority. Several courts have held that a buyer 
cannot avoid the contract, as the seller has a right to rely on the contract 
as written, i.e., that the agent made no representations not found in the 
contract.®°* This result seems unsound in view of the fact that it allows 


* Zalapi v. Holcomb & Hoke Mfg. Co., 241 Ill. App. 102 (2d Dist. 1926). 

** Michuda v. Sanitary District, 305 Ill. App. 314, 27 N.E.2d 582 (1st Dist. 1940). 

*See note 13, supra. 

® Zalapi v. Holcomb & Hoke Mfg. Co., 241 Ill. App. 102 (2d Dist. 1926); Kreshover 
v. Berger, 119 N.Y.S. 737, 135 App. Div. 27 (1909). 

*° Miller v. Nydick, 254 Ill. App. 584 (1st Dist. 1929). (Represented value to be 
$11,000, whereas actual value was $2,100.) 

See note 73, supra. 

"In Ginsberg v. Bartlett, 262 Ill. App. 14, 21 (1st Dist. 1913) the merger clause 
stated, “The undersigned purchaser has read and understands the whole of the above 
contract, and, in consideration of the sale and vendor affixing his signature, expressly 
agrees that no misrepresentations regarding the property have been made to him by 
any of the vendor’s agents or salesmen, and releases any right or claim he might have 
by reason of any misrepresentation if made by any such agent or salesman, and ex- 
pressly states that no representation, promise or agreement not expressed in the contract 
has been made to induce him to enter into.” The court quoted Bridger v. Goldsmith, 
143 N.Y. 424, 428 (1894) which said, “It is difficult to conceive that such a clause could 
ever be suggested by a party to a contract, unless there was in his own mind, at least 
a lingering doubt as to the honesty and integrity of his conduct.” 

* Fauntleroy v. Wilcox, 80 Ill. 477 (1875). 

“Trujillo v. Wichita Farm Lighting Co., 91 Colo. 307, 14 P.2d 1009 (1932); J. B. 
Colt Co. v. Harris, 177 Miss. 536, 171 So. 695 (1937); J. B. Colt Co. v. McCullough, 143 
Miss. 328, 105 So. 744 (1925); Lay v. Midland Farms Co., 8 S.W. 2d 230 (Tex. Civ. App. 
1928). Cf. Buyers Index Publishing Co. v. Scheidel Western X Ray Coil Co., 152 Il. 
App. 238 (1st Dist. 1909). (Collateral agreement was a contract between agent and buyer 
and not buyer and principal.) 
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the principal to repudiate the fraud and keep the benefits accruing under 
it. On the other hand, some jurisdictions have gone to the opposite extreme 
and allowed the purchaser to recover damages from the seller for the 
fraudulent misrepresentation made by the seller’s agent.®° This likewise 
would appear to go too far, as the principal has done about all he can do 
to notify the buyer that he is not liable for representations beyond those 
stated in the contract. Eminent textwriters consider the merger clause 
sufficient to give notice of an agent’s implied authority. 

In the search for a method to afford both parties fair and adequate 
protection, the Restatement of Agency formulated the view that the buyer 
is allowed rescission and restitution and the principal is absolved from lia- 
bility for damages.®? The recent trend among jurisdictions has been to 
follow the view of the Restatement.*8 


In Illinois, it appears that a choice of several remedies is available to 
the defrauded buyer against the principal for the fraudulent misrepresenta- 
tions of his agent. The defrauded buyer is entitled to rescission ® or can- 
cellation.1° Further, in Ginsberg v. Bartlett the court went so far as to 
allow the buyer to recover damages in fraud and deceit from the principal 
for the agent’s misrepresentations.!°! Knowledge of the fraud was imputed 
to the principal and so the merger clause afforded him no protection. Of 
the several cases quoted and relied upon by the court in the Ginsberg case, 
none sustained the proposition that a buyer could recover damages from 
the principal for the agent’s fraud.!°? It seems possible that future courts 
could distinguish the effect of the Ginsberg case on the basis that the prin- 
cipal ratified the agent’s fraud by continuing to accept payments for the 
land sold. 


Generally, a merger clause does not protect the principal from an 
action for damages, if the agent was actually authorized !% to make such 
misrepresentations or if the principal should have been aware of the pos- 


* National Equipment Co. v. Valden, 190 Minn. 596, 252 N.W. 444 (1934); Na- 
tional Theater Supply Co. v. Rigney, 130 S.W.2d 258 (Mo. App. 1939). 

9 WicmoreE, Evipence § 2434a (3d ed. 1940); 3 Wiutuiston, Contracts § 811A 
(2d ed. 1936). 

* RESTATEMENT, AGENCY § 260 (1933). 

* Speck v. Wylie, 1 Cal. 2d 625, 36 P.2d 618 (1934). 

® See note 77, supra. 

Klee v. Chicago Trust Co., 284 Ill. App. 112, 1 N.E.2d 548 (1st Dist. 1936); 
Miller v. Nydick, 254 Ill. App. 584 (1st Dist. 1929). 

™ 262 Ill. App. 14 (ist Dist. 1931). 

Edward Thompson Co. v. Schroeder, 131 Minn. 125, 154 N.W. 792 (1915) 
(Action was for rescission and not damages); Bridger v. Goldsmith, 143 N.Y. 424 (1894) 
(Buyer sued the seller for damages, but the goods were not sold through an agent, as 
in the Ginsberg case). 


*3 Barndall Refining Corp. v. Bunamwood Oil Co., 92 F.2d 817 (7th Cir. 1937). 








| 





ey, 





WIinTER] NOTES 677 


sibility of misrepresentation by the agent.1°* Perhaps the Ginsberg case 
could have been decided under this rule, but that does not appear to be 
the basis for the decision. Obviously the agent would be personally liable 
to the defrauded buyer for fraud and deceit. The agent cannot avail himself 
of the benefit of the merger clause, even though it stated that neither 
party was relying upon any representations of the agent.!% 


CONCLUSION 


The integrity of a writing would appear to be enhanced by the presence 
of a merger clause. An allegation of fraud or incomplete writing is a way 
to subvert the parol evidence rule. A merger clause would seem to supply 
evidence overcoming such facts. The weight to be afforded such an evi- 
dentiary factor is doubtful. Perhaps a rebuttable presumption against an alle- 
gation of fraud or incomplete writing could be said to arise. This principle 
would induce more care in the making of written agreements, with the 
result that more reliance could be placed upon them as written. 


DonaLp G. ADAMS 


™ Herzog v. Capitol Co., 27 Cal.2d 349, 164 P.2d 8 (1945); Gray v. Wilkston 
Motors, Inc., 14 Wash. 2d 448, 128 P.2d 490 (1942); ResTaTeEMENT, AcENcy §§ 256, 
257, 258 (1933). 

** Gammon v. Ealey & Thompson, 97 Cal. App. 452, 275 Pac. 1005 (1929). 














Case Comments 


CONSTITUTIONAL LAW—Chicago Censorship Ordinance Held En- 
forceable. (Illinois) 


No motion picture may be publicly exhibited in Chicago unless a per- 
mit has first been secured from the police commissioner.1 The permit must 
be withheld if the film is found “obscene.” 2 Plaintiff, American Civil Lib- 
erties Union, was refused permission to exhibit a movie, “The Miracle.” 
After losing in an appeal to the mayor,’ plaintiff brought suit against the 
city. The circuit court declared Chicago’s censorship ordinance unconstitu- 
tional, and enjoined the city from enforcing it against plaintiff. On appeal, 
held: Reversed and remanded. The ordinance is not void as a prior re- 
straint on freedom of the press. American Civil Liberties Union v. Chicago, 
3 Ill.2d 334, 121 N.E.2d 585 (1954). 

Chicago’s censorship ordinance is the oldest such law in the United 
States.* It was held constitutional by the Illinois Supreme Court in 1909.5 

Forty-three years later, in Burstyn v. Wilson,® the United States Su- 
preme Court held that a New York censorship board could not constitu- 
tionally ban “The Miracle” under a statute authorizing suppression of 
“sacrilegious” motion pictures.? The Burstyn case held that movies were a 
vehicle for communicating ideas, and thus were protected by the constitu- 
tional guarantee of a free press.8 In so holding, the court explicitly over- 
ruled a leading case, decided in 1915.° 


*MunicipaL Cope or Cuicaco, § 155-1 (1952). 

? MunicipaL Cope or Cuicaco, § 155-4 (1952). 

* This administrative appeal procedure is provided for in the ordinance. MUNICIPAL 
Cove or Cuicaco, § 155-4 (1952). 

‘The ordinance was adopted on November 4, 1907. INGLIS, FREEDOM OF THE 
MOVIES 70 (1947). Eight states and more than seventy municipalities have similar 
censorship legislation. 

*Block v. City of Chicago, 239 Ill. 251, 87 N.E. 1011 (1909). 

*343 US. 495, 72 Sup. Ct. 777 (1952). 

*The New York censorship statute makes it unlawful “to exhibit . . . at any place 
of amusement for pay or in connection with any business in the state of New York, 
any motion picture film . . . unless there is at the time in full force and effect a valid 
license or permit therefor of the education department. . .” NEw York Epucation Law, 
§ 129 (1947). The statute further provides that the authorized censors “shall cause to 
be promptly examined every motion picture film submitted to them ... and unless 
such film or a part thereof is obscene, indecent, immoral, inhuman, sacrilegious, or is 
of such a character that its exhibition would tend to corrupt morals or incite to crime, 
shall issue a license therefor.” Id. at § 122. 

*“Congress shall make no law .. . abridging the freedom of speech, or of the 
press. . .” U.S. Const. AMEND. I. The provisions of the First Amendment are made ap- 
plicable to state action by the Fourteenth Amendment. Gitlow v. New York, 268 U'S. 
652, 45 Sup. Ct. 625 (1925). The result in the Burstyn case had been foreshadowed by a 
dictum in United States v. Paramount Pictures, Inc., 334 U.S. 131, 166, 68 Sup. Ct. 915, 
933 (1948). 

° Mutual Film Corp. v. Industrial Commission, 236 U.S. 230, 35 Sup. Cr. 387 (1915). 
No federal constitutional question was raised in this case. However, the free press 
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A 1954 decision, Superior Films v. Department of Education,’ upset 
two more censorship laws. The court rendered no opinion. Justices Black 
and Douglas concurred, expressing their conviction that all censorship of 
films was forbidden by the First Amendment." 

Justice Schaeffer, speaking for the Illinois Court in the principal case, 
concluded that Black and Douglas stood alone in deeming all movie censor- 
ship illegal, since their colleagues had not joined in the concurring opinion.’? 
Justice Schaeffer noted that in Burstyn v. Wilson, supra, the court had ex- 
pressly reserved judgment on the validity of “a clearly drawn statute de- 
signed and applied to prevent the showing of obscene films.” '* It followed, 
therefore, that the Chicago ordinance was not invalid on its face.1* The 
opinion then attempted to formulate standards by which the Chicago censor 
might determine which films should be suppressed. 

The danger to society presented by an obscene film, said the court, lies 
in its tendency to arouse sexual desire in the viewer. In judging whether a 
movie is obscene, the censor must consider its probable effect on “the nor- 
mal, average person.” 15 But this stimulative potential must be balanced 
against the “artistic or other merits” of the film—and must outweigh them. 
If, after balancing these considerations, the censor finds that the “calculated 
purpose, or dominant effect of the film” is to arouse sexual desire, then the 
film is “obscene,” and must be suppressed.'¢ 

Next, the court turned to defendant’s contention that “the ordinance 
leaves the question of obscenity to the discretion of the censors and makes 
their determination conclusive in the absence of a showing that 1t is wholly 
without reasonable basis.” 17 While conceding that the cases “are virtually 
unanimous” in supporting this proposition,!® the Illinois court rejected it. 


clause of the Ohio Constitution was invoked by the distributor of the suppressed movie. 
The court held that “. . . the exhibition of moving pictures is a business pure and simple, 
originated and conducted for profit, not to be regarded . . . as part of the press of the 
country or as organs of public opinion.” Therefore, said the court, motion pictures were 
not protected by the Ohio free press guarantee. Jd. at 244, 35 Sup. Ct. at 391. 

346 U.S. 587, 74 Sup. Ct. 286 (1954). 

“Superior Films v. Department of Education, supra note 10. 

*® American Civil Liberties Union v. Chicago, 3 Ill.2d 334, 341, 121 N.E.2d 585, 
589 (1954). 

* Burstyn v. Wilson, 343 U.S. 495, 506, 72 Sup. Ct. 777, 783 (1952). Cf. Beauharnais 
v. Illinois, 343 U.S. 250, 256, 72 Sup. Ct. 725, 730 (1952); Winters v. New York, 333 
U.S. 507, 518, 68 Sup. Ct. 665, 671 (1948); Chaplinsky v. New Hampshire, 315 U.S. 568, 
571, 62 Sup. Ct. 766, 769 (1942); Near v. Minnesota, 283 U.S. 697, 716, 51 Sup. Ct. 625, 
631 (1931). But see Roth v. Goldman, 172 F.2d 788, 790 (2d Cir. 1949) (concurring opin- 
ion by Jerome Frank, J.). 

* American Civil Liberties Union v. Chicago, 3 Ill.2d 334, 351, 121 N.E.2d 585, 
594 (1954). 

* Id. at 347, 121 N.E.2d at 592. 

bid. 

™ Td. at 349, 121 N.E.2d at 593. 

* E.g.. City of Chicago v. Kirkland, 79 F.2d 963 (7th Cir. 1935); In re Goldwyn 
Distributing Corp., 265 Pa. 422, 98 Atl. 623 (1919); accord, Thayer Amusement Corp. 
v. Moulton, 63 R.I. 182, 7 A.2d 682 (1939). 
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“If, as the Burstyn case holds, freedom of expression is the rule and limita- 
tions upon it the exception, this minimal scope of judicial review . . . does 
not offer the protection which the constitution requires.” }® Henceforth, 
decreed the court, the censor must assume the burden of proving that the 
film is in fact obscene, should his verdict be appealed.*° 

It would be easy to overestimate the importance of these changes in 
Illinois law. Apparently, the breadth of the censor’s discretion has. been 
drastically reduced. But, when analyzed in terms of its probable effect on 
the administration of Chicago’s censorship system, the Illinois Court’s at- 
tempt to limit the censor’s discretion seems likely to prove ineffectual. 
There are at least two reasons for this. 

First: The court’s definition of “obscenity” calls for the censor to per- 
form a delicate balancing process in applying the definition to a specific 
motion picture. He must weigh the movie’s “tendency to stimulate sexual 
desire” against its “artistic or other merits.’ No guidance is offered the cen- 
sor as to what “other merits” includes. And the question presents itself: Is 
the police commissioner of the City of Chicago or his advisory board of 
civil servants *! professionally qualified to measure the “tendency to sex- 
ual stimulation” of a serious work of art *? such as “The Miracle”? And are 
these guardians of the moviegoer’s moral tone professionally qualified to 
judge of a motion picture’s artistic worth, or “other merits”? 

It seems not unreasonable to assume that the censors will continue much 
as before. The picture of a police commissioner balancing a “tendency to 
sexual stimulation” on the one hand, as against “artistic” and “other merits” 
on the other seems barely credible. 

Second: It is highly doubtful that the expansion in the scope of ju- 
dicial review will prove efficacious in protecting an exhibitor from arbitrary 
decisions by the censor. The expanded scope of judicial review is significant 
only if theater owners are willing to appeal such unjust determinations. 

The history of the “Miracle” case in Illinois furnishes an adequate 
commentary on the essential futility of an exhibitor going to court—no 
matter what the scope of judicial review. 

“The Miracle” was originally banned in Chicago because, said the 
censor, “it exposes a religion to ridicule.” 2 When the United States Su- 
preme Court (in the Burstyn case) held that “The Miracle” could not be 


* American Civil Liberties Union v. Chicago, 3 Ill.2d 334, 349, 121 N.E.2d 585, 
593 (1954). 

Id. at 351, 121 N.E.2d at 594. 

™Lehman, Who Censors Our Movies?, Loox Macazing, April 6, 1954, p. 86 at 88. 

* As to critical opinion acclaiming “The Miracle,” see reviews cited and quoted 
in Mr. Justice Frankfurter’s concurring opinion, Burstyn v. Wilson, 343 U.S. 495, 511, 
72 Sup. Ct. 777, 785 (1952). 

7162 PUBLISHER’S WEEKLY 820 (1952); Lehman, Who Censors Our Movies?, 
Loox Macazing, April 6, 1954, p. 86 at 88. 
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banned for this reason, Chicago’s censor decided that the film was “ob- 
scene.” 24 Eleven months elapsed before the trial court ruled on the contro- 
versy.2> Fourteen more months went by before the Illinois Supreme Court 
passed on the trial court’s decision.*® 

Such delays, plus the expense of court action, serve to explain the con- 
spicuous reluctance of theater owners to appeal the verdicts of an adminis- 
trative censor.?7 Because of this reluctance, municipal censorship ordinances 
which are clearly unconstitutional are suffered to continue in force.?* Civil 
rights organizations find it almost impossible to find an exhibitor who is 
willing to defy the censor in order to provide grounds for a constitutional 
test of the censor’s power.”® In 1949, a motion picture distributor refused 
to challenge a Maryland censorship board’s ban on one of his films, even 


* Ibid., American Civil Liberties Union v. Chicago, 3 IIl.2d 334, 336, 121 N.E.2d 
585, 587 (1954). 

* [Record, pp. 3, 13.]. 

* [Record, p. 13.]. 

* Other factors also serve to dissuade exhibitors from taking issue with the cen- 
sor’s decisions. The exhibitor who goes into court claiming that the censor has acted 
arbitrarily, is the same man who must go back to that censor repeatedly for clearance 
of other films that he wishes to present. Doubtless, exhibitors may feel it unwise to 
antagonize the censor, even when they are convinced that he has gone beyond his 
powers in a particular case. Also, the censor’s position as an officer of the municipal 
government often makes it possible for him to exert pressure on a recalcitrant exhibitor. 
A good example of the exertion of such extraneous pressures occurred in Chicago dur- 
ing the summer of 1952. The American Civil Liberties Union wished to stage a private 
showing of “The Miracle” for a number of Chicago civic leaders. [The Chicago censor- 
ship ordinance outlaws only public exhibitions. MunicipaL Cope or Cuicaco, § 155-1 
(1952).] When the Civil Liberties Union announced its intention to stage the private 
showing, the “police responded by threatening to revoke the license of any theater or 
auditorium which showed the film.” Lehman, Who Censors Our Movies?, Loox Maca- 
ZINE, April 6, 1954, p. 86 at 88. Finally, the pastor of Chicago’s First Unitarian Church 
offered the church facilities to the Civil Liberties Union for the screening. On the 
morning of the scheduled exhibition, police, fire, and electrical inspectors examined the 
church for possible violations of the building code. Apparently they could find no viola- 
tions. Police cars remained parked in front of the church throughout the exhibition. 

It is at least questionable whether most private businessmen will risk a controversy 
with a municipal official who can stimulate such extraordinary curiosity. 

*For example, the Memphis, Tennessee censorship board is authorized to “pre- 
vent performances, pictures or plays denouncing, (or) deriding . . . the present form 
of National Government.” Private Acts or TENN., c. 403 (1947). Nor is the absence 
of a constitutional challenge a result of inactivity by the Memphis censor. For a graphic 
description of his antics in banning motion pictures, see Velie, You Can’t See That 
Movie! Cotuiers, May 6, 1950, p. 12. 

The sole attempt at a court test of the ordinance was made in 1949. United Artists 
Corp. v. Board of Censors, 189 Tenn. 397, 225 S.W.2d 550 (1949). The case was dis- 
missed on the ground that a film distributor had no standing to sue, and that the cen- 
sor’s ruling must be challenged, if at all, by the local exhibitor. Apparently, the ex- 
hibitor didn’t care to tangle with the authorities, for there is no record of any subse- 
quent challenge to the Memphis censor’s authority. 

*In 1948, The National Council on Freedom from Censorship, a subdivision of 
the American Civil Liberties Union, issued a special plea for an exhibitor to come 
forward and assume some of the responsibility for freedom of the movies. The Council 
wished to develop a test case for eventual appeal to the United States Supreme Court, 
and needed an exhibitor who was willing to show a film without having cleared it 
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though the Maryland attorney general had informed the governor that the 
board was obviously exceeding its authority.°° 

Thus, it seems clear that, if he chooses, the Chicago censor may indulge 
his personal prejudices as to what movies are fit for public consumption, 
with little fear of reversal by the courts. The history of police censorship 
in Chicago is not reassuring on the score of whether such prejudices will, 
in fact, be indulged.*? 


with the New York censors. New York Times, June 14, 1949, p. 33. Evidently the 
council never found its man, because a test case (Burstyn v. Wilson) was commenced 
only in 1951, when New York’s Board of Regents banned a film (“The Miracle”) 
which had previously been cleared, and had legally been exhibited in a New York 
theater for several weeks. 

The Maryland board had banned a 30-minute documentary, entitled “On Polish 
Ground.” The board was authorized to ban “immoral” pictures. Therefore, said the 
board, since “Immorality . . . extends to the entire moral code, a film based on deceit 
and misrepresentation (could be banned as a) moral breach.” Time, October 31, 1949, 
p. 76. The Attorney General’s opinion is reported in the Washington Evening Star, 
July 14, 1949, Section B, p. 1. The refusal of the exhibitor, George I. Shafir, of New 
York, to contest the censor’s decision is reported in Time, October 31, 1949, p. 76. 

“The advisory board which makes recommendations to the police commissioner 
as to what films should be banned in Chicago, has been termed “the most secretive in 
the country,” by one writer. Lehman, Who Censors Our Movies?, Look MaAcaAzINnE, 
April 6, 1954, p. 86 at 88. Frequently, the Chicago censor has acted in a seemingly 
arbitrary manner. The commissioner cut a scene in “Street With No Name” in which 
a girl was slapped, because he thought it an immoral episode. Lire, Oct. 25, 1948, p. 60. 

A permit was refused the movie, “No Way Out,” because it would “create unrest 
among the colored people.” When this action drew angry protests from such organiza- 
tions as the National Association for the Advancement of Colored People, the com- 
missioner granted the permit—after a face-saving deletion of a few feet of film. See 
New York Times, Aug. 24, 1950, p. 31, and Aug. 31, 1950, p. 20. The Chicago censor 
banned the film “Pastor Hall,” based on the life of the great German Protestant leader, 
Reverend Martin Niemoller, because he felt that the movie would exercise “an unde- 
sirable influence.” Civil Liberties Quarterly, December, 1940, p. 2, quoted in LITZKY, 
CENSORSHIP OF MOTION PICTURES IN THE UNITED STATES (Ph.D. dis- 
sertation available on microfilm at the University of Illinois Library) p. 245 (1947). 

In 1937, the Chicago censor suppressed newsreel scenes showing Chicago police 
attacking local strikers with clubs and tear-gas grenades. These newsreels were later 
viewed by the LaFollette Civil Liberties Committee of the United States Senate, and 
attracted nation-wide publicity. Although they were shown in most other cities in 
the country, they were never exhibited in Chicago. Comment, 49 Yate L. J. 87, 100 
(1939); Motion Picrure HERALp, July 9, 1938, p. 7; TERLIN, YOU AND I AND THE 
MOVIES 42 (1936). “The Inside Nazi Germany issue of the March of Time... (was) 
also forbidden to Chicago movie-goers, although popular indignation induced reconsid- 
eration and reversal of the decision.” Comment, 49 YALE L. J., supra, citing N. Y. Herald 
Tribune, Nov. 18, 1938, p. 3. “These examples are not isolated instances; there are many 
such actions which receive no record other than casual mention in the daily press.” 
Comment, 49 Yate L. J. supra. A noted conservative justice of the United States Su- 
preme Court has written perhaps the best comment on the inherent evil of the institu- 
tion of censorship, which makes such abritrariness on the part of the censor, seem- 
ingly inevitable: “As early as 1644, John Milton, in an ‘Appeal for the Liberty of 
Unlicensed Printing,’ assailed an act of parliament which had just been passed providing 
for the censorship of the press previous to publication. He vigorously defended the 
right of every man to make public his honest views ‘without previous censure’; and 
declared the impossibility of finding any man base enough to accept the office of censor 
and at the same time good enough to perform its duties.” Sutherland, J., in Grosjean 
v. American Press Company, 297 U.S. 233, 245, 56 Sup. Ct. 444, 447 (1936). 
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The principal case may eventually be appealed to the United States 
Supreme Court.8? In view of that court’s decision in Superior Films v. De- 
partment of Education,®* it seems quite possible that the ordinance will be 
held unconstitutional. In the Superior Films decision, the Supreme Court 
reversed a New York holding which had affirmed the right of a censor to 
ban the movie “La Ronde.” ** “La Ronde” had been suppressed on the 
ground that it was “immoral.” But the New York Court of Appeals had 
construed the term “immoral” to refer solely to “sexual immorality.” ** 
The New York court held that “La Ronde” presented adultery and forni- 
cation in such a seductive manner 4s to invite imitation by the audience.” *¢ 
Therefore, in order to uphold the instant decision, the Supreme Court 
would have to distinguish “sexual immorality” potent enough to “invite 
imitation,” from “obscenity.” This is a fine line indeed. 

Should the instant decision eventually be reversed, Chicago will not 
be left powerless to prevent a flood of depraved movies from corrupting 
its citizenry. An Illinois statute provides for subsequent punishment of ex- 
hibitors of obscene films.’* Chicago has the unchallenged power to demand 
that certain movies be viewed by adults only.% 


Further, the American motion picture industry has its own system of 
prior restraints 5°—a system strict enough to satisfy all but the most puri- 


* After holding that the Chicago ordinance in question was not unconstitutional, 
the Illinois Court remanded the case to the circuit court for a determination as to 
whether “The Miracle” was, in fact, obscene—a question which the circuit court had 
not had occasion to consider upon the first trial. American Civil Liberties Union v. 
Chicago, 3 Ill.2d 334, 351, 121 N.E.2d 585, 594 (1954). 


* 346 U.S. 587, 74 Sup. Ct. 286 (1954). 


* Commercial Pictures Corp. v. Board of Regents, 305 N.Y. 336, 113 N.E.2d 
502 (1933). 


* Id. at 343, 113 N.E.2d at 506. 


* This is the Illinois Court’s own summary of the New York Court’s appraisal of 
“La Ronde.” American Civil Liberties Union v. Chicago, 3 Ill. 2d 334, 341, 121 N.E.2d 
585, 589 (1954). 


* TL. Rev. Srat., c. 38, § 470 (1953), Chicago v. Lord, 3 Ill.App.2d 410, 122 N.E.2d 
585, 589 (1954). 


% MunicipaL Cope or Cuicaco, § 155-5 (1952). 


*® These are embodied in the Motion Picture Production Code, administered by 
the Production Code Authority, popularly known as the “Breen Office.” Some 95% 
of the films released in this country have been approved by the Breen Office prior to 
their public showings. Member companies (which include every major and most of 
the smaller movie-makers) must submit scripts and films for approval prior to release. 
See Shurlock, The Motion Picture Production Code, 254 ANNALS OF THE AMERICAN 
AcaDeMy 140 (1947). “In the (code’s) section headings are summarized the subjects 
concerning which treatment is controlled: crimes against the law, sex, vulgarity, ob- 
scenity, profanity, costume, dances, religion, locations, national feelings and repellant 
subjects.” Note, Motion Pictures and the First Amendment, 60 Yate L. J. 696, 715 
(1951). While the Production Code regulates only domestic films, it should be noted 
that foreign movies are subject to destruction by the United States customs officials, if 
found obscene. 46 Stat. 688 (1930), 19 U.S.C. § 1305 (1952). 











684 LAW FORUM [Vov. 1954 


tanical.*° Also, powerful private pressure groups exert considerable lever- 
age on producers, distributors and theater owners—to keep their product 
“clean.” 

In the instant case, defendant maintained that municipal censorship was 
necessary, in addition to these other sanctions, in order to protect the public. 
In the final analysis, the basic assumption upon which this argument rests, 
seems to be this: People generally, are incapable of correctly estimating 
what movies are likely to corrupt their morals.*? Therefore, a censor must 


do it for them. 
The opinion in the principal case would appear—albeit grudgingly— 
to accept this fundamental proposition. 
Donatp P. Moore 


CONSTITUTIONAL LAW —Use of Eminent Domain to Prevent Slums. 

(Illinois) 

The Urban Community Conservation Act? provides for the creation 
of a Conservation Board, vested with the power of eminent domain, which 
is to redevelop areas which are not yet slums, but because of certain enumer- 
ated factors (e.g., obsolescence and lack of community planning), are likely 
to become slum or blighted areas.? After the redevelopment, the Board can 


“For example, the Production Code Administration forbids cartoon animators to 
portray the udders on a cartoon cow. TiME, Oct. 29, 1951, p. 83. The industry censors 
habitually force producers to delete words deemed suggestive or offensive. The fol- 
lowing were culled from a list of 99 repeatedly deleted terms, found in LITZKY, CEN- 
SORSHIP OF MOTION PICTURES IN THE UNITED STATES (Ph.D. dissertation 
available on microfilm at the University of Illinois Library) 148 (1947): “sexy,” “so’s your 
old man,” “lynch,” “love affair,” “posterior,” “masochism,” “revolutionary,” “bosom,” 
“facts of life,” “ass,” “moral turpitude.” 

“The National Legion of Decency is probably the most well-known of these 
private pressure groups. But there are many others also devoted to purity in pictures. 
See, Note, Motion Pictures and the First Amendment, 60 YALE L. J. 696, 714 et seq., 
passim. 

“This assumption, concededly, is usually left unspoken. However, a former mem- 
ber of Ohio’s state censorship board once articulated it in pungent fashion: “The people 
are not the best judges of what is good for them. If they had been, censorship never 
would have been necessary. The people are not fit to judge for themselves. Statistics 
prove that only 10% of the people are thinking persons; 15% think part of the time 
and 75% never think at all.” New York Times, April 2, 1922, Section VI, p. 2. Cf., 
COMMAGER, MAJORITY RULE AND MINORITY RIGHTS 57 (1950); “. . . it is 
a characteristic of almost every anti-democratic philosophy that it purports to serve the 
welfare of the people but refuses to trust the judgment of the people on questions affect- 
ing their welfare.” 

*Itx. Rev. Srat., c. 674%, §§ 91.8-91.16 (1953). 

*Itt. Rev. Stat., c. 67%, § 91.10(d) (1953) provides: “Conservation Area shall 
mean an area of not less than 160 acres in which the structures in 50% or more of the 
area are residential having an average age of thirty-five years or more. Such an area is 
not yet a slum or blighted area as defined in the Blighted Areas Redevelopment Act of 
1947, but such area by reason of delapidation, obsolescence, deterioration or illegal use 
of individual structures, overcrowding of structures and community facilities, conver- 
sion of residential units into non-residential use, deleterious land use or layout, decline 
of physical maintenance, lack of community planning, or any combination of these 
factors may become such a slum and blighted area.” 
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sell, lease, or manage the improved property. The state’s attorney filed a 
complaint in quo warranto asserting that the Conservation Board was with- 
out power to act since the Act which created it was unconstitutional.* The 
Circuit Court of Cook County sustained a motion to strike the complaint. 
On appeal, held: Affirmed. The Act does not authorize the taking of private 
property by eminent domain for a private use, but rather for a public use, 
and therefore the Act is valid.* People ex rel. Gutknecht v. City of Chicago, 
3 Ill.2d 539, 121 N.E.2d 791 (1954). 

The problem of whether a particular use is public or private is trouble- 
some. The determination of whether a use is public is for the courts.’ How- 
ever, the broad definitions which the courts have given do not seem 
particularly helpful. A typical illustration of one of these definitions is, 
“A public use means usefulness, utility, advantage or benefit” to the public.® 
In People ex rel. Tuohy v. City of Chicago,’ the Illinois Supreme Court 
reviewed many of these definitions and pointed out that each was limited 
to the facts of its particular case. 

A few examples of private and public uses may be helpful. An addition 
to a privately owned manufacturing plant, even though it might create em- 
ployment for many more persons and thus be of great benefit to the com- 
munity as a whole, is not a public use.’ A railroad cannot condemn land 
for a private switch track from an industry to the main line, because that 
would be a private use. However, the condemnation of land for the rail- 
road’s main line is a public use.® Of course, such things as streets, schools, 
drainage facilities, and other similar governmental projects are public uses.!® 

In Krause v. Peoria Housing Authority, clearance of a slum area 
and erection of low cost housing thereon, was held to be a public use when 
done by a non-profit corporation. 

The Illinois Supreme Court, in Zurn v. City of Chicago,!2 went a 
step further in sustaining the validity of the Neighborhood Redevelopment 


* The state’s attorney, among other things, contended that the Act was uncon- 
stitutional because (1) it authorizes the taking of private property for a private use; 
(2) it is an invalid delegation of legislative powers; (3) the subject matter of the Act 
is not expressed adequately in its title; and (4) it is incomplete and uncertain, etc. 

* Although the court decided that all of the other objections to the constitutionality 
of the Act were invalid, this discussion will be limited to the question of public and 
private uses. 

* People ex rel. Tuohy v. City of Chicago, 394 Ill. 477, 68 N.E.2d 761 (1946). 

* Cleveland, Cincinnati, Chicago and St. Louis Ry. Co. v. Polecat Drainage District, 
213 Ill. 83, 85, 72 N.E. 684, 685 (1904). 

* 394 Ill. 477, 68 N.E.2d 761 (1946). 

* Gaylord v. Sanitary Dist., 204 Ill. 576, 68 N.E. 552 (1903). 

*Limits Industrial R.R. Co. v. American Spiral Pipe Works, 321 Ill. 101, 151 NE. 
$67 (1926); Chicago and Eastern Ill. R.R. Co. v. Wiltse, 116 Ill. 449, 6 N.E. 49 (1886). 

* See discussion in People ex rel. Tuohy v. City of Chicago, 394 Ill. 477, 68 N.E.2d 
761 (1946). 

* 370 Ill. 356, 19 N.E.2d 193 (1939). 

* 389 Ill. 114, 59 N.E.2d 18 (1945). 
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Corporation Law.'* There it was held that it was a public use for a private 
corporation, under governmental supervision, to eliminate a slum area and 
redevelop it for its personal profit. The court held the use to be public 
because it felt that the primary purpose of the statute was to eliminate 
slums. The fact that the redeveloped property would be used for private 
profit did not alter the fact that the use was public. 

Some decisions in other states would seem to be contrary to the Zurn 
case. In Adams v. Housing Authority of Daytona Beach,'* the Supreme 
Court of Florida held unconstitutional a statute which provided for a gov- 
ernment agency to clear a slum area and sell the property to private persons 
for commercial and industrial purposes. The court said that this was in 
reality a “real estate promotion” and was not a public use. It suggested 
that if the purpose of the statute was merely clearance of slums, the build- 
ings could have been condemned, and the title to the land could have been 
left in the owners. Adequate zoning ordinances, the court said, would, if 
properly enforced, prevent the recurrence of the slum conditions.1® 

The Supreme Court of Georgia, in Housing Authority of Atlanta v. 
Jobnson,!® declared invalid a statute similar to the statute of Florida, dis- 
cussed above. The court stated, “The property is to be sold to people who 
could have no interest in acquiring the property other than as a means to 
make money. If the property of one individual can be taken from another 
for this purpose, where does the power of eminent domain stop?” !7 

The distinguishing factor between the Zurn case and the Florida and 
Georgia cases is that in Zurn, the Illinois court felt that the main purpose 
of the statute was slum clearance, which is definitely a public use. The fact 
that the property would be sold to private persons was only incidental. 
In the Florida and Georgia cases, the courts felt that the main purpose of 
the statutes was to promote real estate and not to clear slums. 

The great majority of courts would seem to agree with the position 
taken by the Illinois court in the Zurn case.18 

The Illinois court, in the principal case under discussion, has now 
gone a step further. It has held that the power of eminent domain may be 
used in an area which a Conservation Board determines is a “conservation 
area.” A “conservation area” is one, not a slum or blighted area, in which 
at least fifty percent of the structures are residential and have an average 


* Tui. Rev. Srat., c. 32, §§ 550.1 et seq. (1943). 

“___ Fla. —, 60 So.2d 663 (1952). 

* See Schneider v. District of Columbia, 117 F. Supp. 705 (D.C. Dist. 1953). 

* 209 Ga. 560, 74 S.E.2d 891 (1953). 

* 209 Ga. 560, 562, 74 S.E.2d 891, 893 (1953). 

* See for example, Opinion of the Justices, 254 Ala. 343, 48 So.2d 757 (1950); Rowe 
v. Housing Authority, 220 Ark. 698, 249 S.W.2d 551 (1952); Gohld Realty Co. v. 
Hartford, 141 Conn. 135, 104 A.2d 365 (1954); Papadinis v. Somerville, —- Mass. —, 
121 N.E.2d 714 (1954); In re Slum Clearance, 331 Mich. 714, 50 N.W.2d 340 (1951). 





























WInTER |} CASE COMMENTS 687 


age of at least thirty-five years and because of delapidation, obsolescence, 
overcrowding, or lack of community planning, etc., may become a slum 
and blighted area.?® ; 

In Schneider v. District of Columbia,” a three-judge federal court held 
that such use of the power of eminent domain would be unconstitutional. 
The court pointed out that certain people might reasonably prefer to live 
in areas which by modern standards might be termed obsolete. Many peo- 
ple might like to live in old fashioned dwellings. “Choice of antiques is a 
right of property.” 2! Since, by definition, these areas are not breeders of 
disease and crime, and do not present any immediate danger to public 
health, safety or morals, persons may not be deprived of their right to own 
such property and to live in such areas. 

There is much force to the reasoning of the court in the Schneider 
case. A great many people may prefer to live in their “old world” type 
dwellings and it would seem that their right to do so deserves much con- 
sideration. On the other hand, does government have to wait until crime 
and disease have been bred in an area which has deteriorated into a slum 
before it can act? The solution to the problem would seem to lie in a 
weighing of these opposing interests. 

Although the definition of “conservation area” is quite broad, the 
Conservation Board is not likely to condemn an area merely because the 
area does not meet the highest modern standards. As the court in the prin- 
cipal case said, “Legitimate use of governmental power is not prohibited 
because of the possibility that the power may be abused.” 2? 

The case of Zisook v. Maryland-Drexel Neighborhood Redevelopment 
Corp.,?8 was decided on the same day as the principal case. There the val- 
idity of the Neighborhood Redevelopment Corporation Law, as amended,* 
was sustained. It was held that a private corporation, organized for profit, 
could have the power of eminent domain to be used in redevelopment of 
“conservation areas.” After completion of the redevelopment, the corpora- 
tion may manage the property for its personal gain. Of course, the acts of 
the corporation would be subject to the regulation and approval of the 
Redevelopment Commission—an adminstrative agency. Under this Act, 
the definition of “conservation area” is slightly more restrictive.2> However, 
since the corporation may select the area it chooses to redevelop (subject to 


* See note 2 supra. 

117 F. Supp. 705 (D.C. Dist. 1953). 

7117 F. Supp. 705, 719 (D.C. Dist. 1953). 

3 Tll.2d 539, 545, 121 N.E.2d 791, 795 (1954). 
733 Tll.2d 570, 121 N.E.2d 804 (1954). 

“Tit. Rev. Srat., c. 32, §§ 550.1 et seq. (1953). 


*It does not include “decline of physical maintenance” and “lack of community 
planning.” 
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the limitation of the statute and the approval of the Redevelopment Com- 
mission), the court is defining a public purpose quite liberally. 

The court has thus had to weigh the several interests. Prevention of 
slums is important, as is the preservation of private property rights. Private 
persons are not to be allowed the power of eminent domain for personal 
gain, but a practical method of slum prevention must be found, and perhaps 
this is a reasonable way. The Illinois court has decided that the public 
benefit of these statutes outweighs the opposing factors. 


STuART GREENBERGER 


CORPORATIONS—Compulsory Redemption of Common Stock Allowed. 
(Massachusetts) 


The plaintiff, a common shareholder and a retired employee of the 
defendant corporation, brought a bill in equity to enjoin the corporation 
from enforcing provisions of its articles of organization which authorized 
the board of directors to call any or all of the outstanding common stock 
for purchase or retirement. The trial court entered a decree for the de- 
fendant corporation. On appeal, held: Decree affirmed. The general statute ! 
authorizing the issuance of stock did not prohibit provisions in the articles 
of organization for the redemption of common shares. Since the directors 
acted in good faith, the exercise of the power in accordance with the cor- 
poration’s policy to call the stock of retired employees is not illegal or con- 
trary to public policy.? Lewis v. H. P. Hood & Sons, Inc., —- Mass. —, 
121 N.E.2d 850 (1954). 

Redemption provisions are frequently found in the preferred share 
contract,’ but are quite uncommon in the common share contract.* The 
court, in the principal case, makes no distinction between common and 
preferred shares in regard to redemption provisions. The result in this case 
may be fair,®> but an unqualified rule that redemption provisions in regard 
to common shares are valid could create many difficulties. 

In the first place, there is a functional difference between preferred 
and common shares. From the standpoint of the investor, a redeemable 
preferred share, particularly when it carries cumulative dividends at a fixed 


* Mass. Laws. ANN., c. 156, § 13 (1948). 

* The plaintiff, who was a member of the board of directors and the assistant 
treasurer of the corporation until he retired in 1952, is the only stockholder whose 
stock had been called pursuant to the articles of organization. All other directors and 
executives retiring from the service of the corporation had made arrangements to sell 
their shares to the corporation or to active executives or directors. 

*For a collection of cases, see 88 A.L.R. 1131 (1934). 

“Dodd, Purchase and Redemption By a Corporation of Its Own Shares: The 
Substantive Law, 89 U. of Pa. L. Rev. 697, 720 (1941). 

* The plaintiff not only knew of the provision allowing the redemption of the 
common shares, but as a member of the board of directors had voted for its adoption. 
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rate, is attractive because of its resemblance to a bond or other debt se- 
curity. This is especially true when the corporation has provided for 
redemption of the shares by establishing a sinking fund.” This type of share, 
as a result of a fixed dividend rate and the priority of claims to the cor- 
porate assets over the common shares, ordinarily offers less risk (also less 
possibility of gain) and thereby is conducive to outside capital desiring a 
safety factor over that afforded by common shares.® 

From the standpoint of the corporation, preferred stock, by means 
of the redemption provision, allows the corporation to change its capital- 
ization if it becomes advisable or necessary.® Bonds or other types of 
securities may be substituted for the preferred shares with possibly a lower 
rate of interest. This would appear to be a valid purpose considering that 
the preferred share more closely resembles a debt security than it does 
common stock. 

On the other hand, the common stock is the residual equity class. 
This class of stock has none of the characteristics of a corporate obliga- 
tion. The common shareholder is an investor in the truest sense. He is 
taking a greater risk than does a preferred shareholder and, therefore, 
should be entitled to share in any profit resulting from the capital he in- 
vested subject to that risk without fear of being deprived of his equity. 
If some of the shareholders of the common stock may turn on other share- 
holders of the same class and force them out of the corporation, the insiders 
are given powers which may be arbitrarily exercised. One such power 
would be to police the shareholders. Under a threat of redemption, an 
individual shareholder might be coerced into supporting the management. 
Also, by using the corporate funds to call in the common shares, the insiders 
can pyramid the corporate gains to their own advantage. As the number 
of outstanding shares is reduced, the remaining shares of the insiders may 
increase in value and the dividends thereon may increase proportionately. 
Yet the instant court, in holding that the inherent nature of common stock 
was not such as to be incompatible with a call provision,!® disregards these 
difficulties and the underlying differences between preferred and common 
stock. 

This decision would not be followed in Illinois or Delaware and prob- 


* Note, 83 U. of Pa. L. Rev. 888 (1935). 

* Ibid. 

*Gray, Financial Problems of the Business Enterprise—Getting the Money In, 
(1954) Law Forum 409, 412. 

* Ibid. 

* Lewis v. H. P. Hood & Sons, Inc., —- Mass. —, —, 121 N.E.2d 850, 853 (1954). 
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ably many other states. Both the Illinois! and the Delaware ’* statutes 
forbid the redemption of common stock. However, it would be possible, 
through different means, to give the corporation the right to acquire speci- 
fied common stock, such as the stock of one or more employees. One 
method would be to make a contract giving the corporation the option 
or right to repurchase the shares in the event an employee leaves its employ- 
ment. Courts today seldom void a contract of this type.!® 

Another practical method in Illinois would be to create a special class 
of stock for sale to employees as permitted by Section 14(a) of the Illinois 
Business Corporation Act.!* Variations of common shares are sometimes 
used to meet special situations by their division into classes with different 
characteristics.15 These may range from a difference in par value to the 
characteristics ordinarily associated with preferred shares.!® In one instance 
the Attorney General of Illinois has ruled that the authorization of Class A 
common shares and Class B common shares, the only distinction being a 
difference in the dividend rate, was a proper classification.” Therefore, it 
would seem that a classification based solely on the redeemability of one 
of the classes would be sufficient to satisfy the statute. 


James L. WILDER 


CRIMINAL LAW—Abolition of the Rules in M’Naughten’s Case. (District 
of Columbia) 


The defendant, with a long history of imprisonment and hospitalization, 
was convicted of housebreaking despite the plea of insanity. The trial court, 
without a jury, held that there was not sufficient evidence introduced by 


“Tut. Rev. STAT., c. 32, § 157.14(a) (1953). “. .. a corporation, when so provided 
in its articles of incorporation, may issue shares of preferred or special classes: (a) 
Subject to the right of the corporation to redeem any of such shares. . .” The corporation 
must have some shares that are not redeemable. See Conard, Financial Problems of 
the Business Enterprise—Getting the Money Out, (1954) Law Forum 427, 458. 

2 Der. Gen. Corp. L., § 243 (1951). “Whenever any corporation . . . shall have 
issued any preferred or special shares it may, subject to the provisions of its certificate 
of incorporation, . . . redeem all or any of such shares.” For a case holding that common 
stock with voting power does not come within the classification of special stock, see 
Starring v. American Hair & Felt Co., 21 Del. Ch. 380, 191 Atl. 887, aff’d 21 Del. Ch. 
431, 2 A.2d 249 (1937). 

*Buxbaum, Preferred Stock—Law and Draftsmanship, 42 Cat. L. Rev. 243, 263 
(1954). For an Illinois case on the subject, see Arentsen v. Sherman Towel Corp., 352 
Ill. 327, 185 N.E. 822 (1933). It should be noted however, that the court intimated spe- 
cific performance was granted only because the stock was not on the market and had 
no market value. 

* See note 11 supra. 

“Gray, Financial Problems of the Business Enterprise—Getting the Money In, 
(1954) Law Forum 409, 410. 

* Ibid. 

* Ops. Att’y Gen. 235 (1939). 
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the defense to rebut the presumption of sanity. On appeal, held: reversed. 
There was sufficient evidence to shift the burden of proving the defendant’s 
sanity to the state. In remanding, the court said that the existing tests in 
the District of Columbia for determining criminal responsibility, i.e., the 
so-called right-wrong test supplemented by the irresistible impulse test, are 
not satisfactory criteria for determining criminal responsibility. The test 
should be whether the defendant’s unlawful act was the product of mental 
disease or mental defect. Durham v. United States, 214 F.2d 862 (D.C.Cir. 
1954). 

Probably no one subject in the law has been the center of such spirited 
controversy as the defense of insanity in criminal cases since the House 
of Lords restated the so-called right-wrong test in the famous M’Naughten 
Case.1 The strongest criticism of M’Naughten’s rules comes from the med- 
ical expert, the psychiatrist or psychologist, who is called upon to explain 
the mental condition of the accused to the jury in terms used by the House 
of Lords more than one hundred ten years ago. The severe criticism of 
the criminal law from this corner has spread the illusion that the major 
obstacle to complete harmony in this field is the traditional legal indifference 
to science. The plain fact is that the chief limitation on any solution of 
this problem is the lack of any agreement among the different schools of 
psychiatry as to the outward manifestations of “mental abnormality.” ? 
This is not to say that the legal scholar cannot learn much from the psy- 
chiatrist, but the severeness of the criticism should be tempered by two 
points. First, it is a legal and not a medical question as to the degree of 
mental impairment which shall relieve an accused from criminal responsi- 
bility. Second, it is necessary for the proper administration of the trial 
that the tests for responsibility be stated in terms which can be easily 
understood by the jury. 

This criticism should be examined in the light of two considerations 
prominent in forming a satisfactory test: the test must be worded in lan- 
guage that will communicate to the jury the proper rule of law, and it 
must answer the moral question of what degree of abnormality is to be 
required to sustain the defense of insanity. It might be pointed out that 
the Durham case did not attempt to meet either of these requirements but 
merely threw the entire muddle at the jury. The advisability of such prac- 
tice will be considered later. 


*8 Eng. Rep. 718, 722 (1843). “. . . the jurors ought to be told in all cases that 
every man is to be presumed to be sane, and to possess a sufficient degree of reason 
to be responsible for his crimes, until contrary be proved to their satisfaction; and that, 
to establish a defence on the ground of insanity, it must be clearly proved that, at the 
time of the committing of the act, the party accused was labouring under such a defect 
of reason, from disease of the mind, as not to know the nature and quality of the act 
he was doing, or if he did know it, that he did not know he was doing what was 
wrong.” 


? Hall, Mental Disease and Criminal Responsibility, 45 Cor. L. R. 677 (1945). 
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Psychiatrists say that M’Naughten’s rules do not fit into the modern 
medical conception of how a man’s body and mind operate. The science of 
psychiatry now recognizes that the mind is not divided into separate com- 
partments—the intellect, the emotions, and the will—but that man is an 
integrated personality. To speculate as to whether, in a given instance, the 
mind is evaluating behavior as right or wrong is to veer into mysticism, 
not science. 


The scientific basis for this criticism is undoubtedly sound, but the 
critics are unknowingly criticizing the policy behind the law rather than 
the law’s acceptance of science. They are criticizing the degree or type of 
insanity that the law deems sufficient to excuse for the alleged crime. A 
typical phrase used in criticizing the present practice is that many med- 
ically insane men are convicted of crimes. This is a contradiction of 
terms because the word insane is a legal term and has no use in the field 
of medical science.* Some psychiatrists, who recognize that it is the policy 
behind the rule of M’Naughten’s Case that they dislike, would go so far 
as to say that anyone who commits a criminal act is sufficiently deranged 
to be held not responsible for his acts.5 This school favors changing the 
entire theory behind the criminal law from one of punishment to treatment. 
This may be theoretically acceptable but is not practical. 


When medical men are called as expert witnesses to explain the state 
of the accused’s mind at the time of the act in question, they claim that the 
only way they can be true to their oath as a witness and also to their 
professional knowledge is to explain their impressions in the scientific terms 
with which they are familiar. It is true that when they depart from their 
familiar language the ideas they are attempting to convey become vague. 
But it must be remembered that the primary purpose of language is com- 
munication, and if they are going to communicate to the court and the 
jury, they must do so in terms that both can understand. The job at hand 
is the lawyer’s and not the psychiatrist’s.® 

The staunchest supporters of the right-wrong test, after bitterly at- 
tacking some of the criticism of the rule, rely on liberal court practice, 
executive review, and modification of sentences to back up their support 
of the test. This certainly implies that there is room for improvement. 
What is a satisfactory improvement on the right-wrong test? Is the Durham 
case the answer? In considering alternative solutions to the problem it must 


* Report, RoyaL COMMISSION ON CAPITAL PUNISHMENT 113 (1949-53). 

‘Peskin, Legal Responsibility, the Psychopath and the M’Naughten Rules, 1 Journ. 
For. Mep. 189 (1954). 

* Brill, Determinism in Psychiatry and Psychoanalysis, 95 AM. J. Psycuiatry 597 
(1938). 

°See supra note 2. Davidson, Psychiatrists in the Administration of Criminal Jus- 
tice, 45 J. Crim. Law 12 (1954). Davidson said it was the duty of the psychiatrist to 
develop a jargon that could be clearly understood by the jury. 
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be kept in mind that the law is not “black and white.” To criticize a rule 
of law because sometimes it will produce the wrong result is to ignore 
the very nature of the law itself. It is but an approximation to guide those 
administering justice. 

The most widely accepted improvement on M’Naughten’s rule is the 
irresistible impulse test. Seventeen states and the District of Columbia have 
adopted this test as a supplement to the right-wrong test.7 Thus, in these 
jurisdictions, even where the accused can distinguish between right and 
wrong, if he does not have the power to choose between them he will not 
be held responsible for his acts. The irresistible impulse test has been criti- 
cized almost as vehemently as the right-wrong test. The chief criticism as 
reiterated by the court in the Durham case is that it carries the misleading 
implication that diseased mental conditions produce only sudden, momen- 
tary, or spontaneous inclinations to commit unlawful acts.§ The logical 
solution to this criticism is not to throw out the test, as in the Durham case, 
but to change the phraseology. A possible solution is the language used by 
the United States Manual for Courts-Martial which states, instead of the 
familiar irresistible impulse language used by civilian courts, that for the 
accused to be convicted he must have the power “to adhere to the right 
as to the act charged.” ® The Royal Commission Report !° suggests that 
the question should be whether the accused was capable of preventing 
himself from committing the act. It explains this as including the question 
of whether he was incapable of wishing or trying to prevent himself from 
doing the act. It may well be conceded that any form of irresistible test 
leaves something to be desired. The question is whether it is the most satis- 
factory of the tests devised to date. 

The Circuit Court of Appeals of the District of Columbia did not think 
so. It adopted the test suggested by the Commission on Capital Punishment 
which has been used in New Hampshire since 1870.1! It must be considered, 
when evaluating the suggestion of the Commission, that a liberal rule is 
more desirable in England where the death penalty is mandatory in murder 
cases. In the United States, in cases where there is a strong doubt about 
the sanity of the accused, both court and jury are apt to be more lenient 
in meting out sentences. In fact, many supporters of the view enunciated 
in the Durham case claim that most juries ignore instructions on the ques- 
tion of sanity and reach the result they feel is just in the particular circum- 
stances. This argument does not seem to be strong enough to support a 
complete abolition of the rules as was done in the Durham case. Where 


* WEIHOFEN, INSANITY AS A DEFENSE IN CRIMINAL LAw 70 (1933). The accuracy 
of this count is questioned by Jerome Hall, op. cit. supra note 2. 

214 F.2d 862, 843 (1954). 

°Unitep STATES MANUAL FoR CourTS-MarTIAL § 120b (1951). 

* RoyaL CoMMISSION ON CAPITAL PUNISHMENT, supra note 3 at 111. 

" Pike v. State, 49 N.H. 399 (1870); See supra note 3 at page 111, 
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the verdict is left to the complete discretion of the jury, the court or an 
appellate tribunal has no control over the result. In the case of a particu- 
larly heinous crime the jury may declare the defendant sane because they 
are outraged by the horrible actions of the accused when in reality these 
actions indicate a deranged mind. 

The Durham case leaves the following three questions for the jury to 
decide: (1) What degree of mental disease or defect is sufficient to consti- 
tute a valid defense to the crime? (2) Does the accused possess such a de- 
gree of mental disease or defect? (3) Was the disease or defect the cause 
of the criminal act? Question one is a question of social policy. It is a mat- 
ter of law for a court or a legislature to determine. If it is to be answered 
by the jury there will be no uniformity of results or grounds for review 
of the jury’s determination. Whether a criminal can get off may depend 
on his ability to hire a glib lawyer who can persuade the jury that any 
defect is sufficient to confine his client to a hospital rather than a prison. 
It is argued for this test that the results will be more liberal in that no 
insane person will be convicted. It follows that a few sane people may gain 
acquittal on the grounds of insanity. Is this socially desirable? Is it not 
better that an insane man spend time in jail than that a clever criminal should 
be free in society? With modern post-trial procedures it is almost a cer- 
tainty that no insane person will be executed in the United States, but be- 
cause a statute provides for commitment of any person acquitted on the 
ground of insanity does not mean that that person will be detained for any 
appreciable period of time.'* It is very possible that a defendant may be 
sufficiently eccentric to exhibit a convincing defense of insanity but suff- 
ciently sane to obtain his release by habeas corpus. 

Although the Durham case seems to proceed on the theory that be- 
cause a rule is difficult to formulate there should be no rule, the district 
court may have hit on a test that could be developed into a satisfactory 
solution to a perplexing problem. It is impossible to improve an undesirable 
situation without trying out different solutions. If other courts in the United 
States go along with the attitude of the District of Columbia Court of 
trying solutions until an acceptable one is found, a more satisfactory test 
will soon be developed. 

JEROME FIREMAN 


FUTURE INTERESTS—Gift Over In The Event of Death. (Illinois) 


This was a partition suit involving the construction of a will. The 
testator devised all his property to his third wife “for the use and benefit 


2 D.C. Cope § 24-301 (1951). This section of the code provides for automatic con- 
finement in a medical institution for any person acquitted of a criminal charge on the 
sole ground of insanity. It also provides for executive review of the defendant’s sanity 
after trial. 
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of herself and our three sons . . ., So long as She shall remain my widow... .” 
He directed that after the death or remarriage of his wife the property 
should be immediately divided between his three sons and that if either of 
the sons should die “before coming into possession . . .,” the “survivor or 
survivors . . .” should take the property in equal parts. The testator was 
survived by his third wife and nine children. One of the named sons and 
the testator’s wife died. The plaintiffs are the two surviving sons and the 
defendants are the heirs-at-law of the deceased son. The circuit court 
entered a decree for the plaintiffs. On appeal to the Illinois Supreme Court, 
held: Affirmed. The heirs of the son, who predeceased the life tenant, 
received no interest in the property. The three named sons received vested 
remainders subject to being divested if they failed to survive the death 
or remarriage of the life tenant. The words “for the use and benefit of her- 
self and our three sons . . .” expressed the purpose which induced the testator 
to make the devise, and did not create a trust, and the life estate created 
in the testator’s widow was for her sole benefit. Phelps v. Seeley, 3 Il.2d 
210, 119 N.E.2d 923 (1954). 

The defendants in the principal case contended that the words of sur- 
vival in the will meant that the three named sons were required only to 
survive the testator. This would allow them to take the deceased son’s 
interest as his heirs. The position maintained by the plaintiffs rested on 
the proposition that the devise created a defeasible fee which was termi- 
nated on the son’s death before the death of his mother, the life tenant. 
Early Illinois cases followed the rule advanced by the plaintiffs.1 The limi- 
tation over to the survivor or survivors of the remaindermen presents the 
same problem as a gift over upon the death of one or more remaindermen 
or the limitation over upon the death without surviving issue. In a discus- 
sion covering all aspects of the problem, one commentator stated, “. . . all 
the Illinois cases agree that the phrase ‘death without surviving issue’ is 
not restricted to such a death in the life of the testator. . . .”? 

This rule of construction was applied until the decision in Murphy v. 
Westhoff. The court held that the gift to the remaindermen was a gift 
simpliciter and vested indefeasib'y at the testator’s death. Shortly after this 
decision the court in Peadro v. Peadro,* cited the Murphy case with ap- 
proval and said that the gift to the remaindermen vested immediately at 
the testator’s death and the remaindermen need not survive the life tenant. 


1Smith v. Shepard, 370 Ill. 491, 19 N.E.2d 368 (1939); Warrington v. Chester, 294 
Ill. 524, 128 N.E. 549 (1920); Abrahams v. Sanders, 274 Ill. 452, 113 N.E. 737 (1916); 
Wilson v. Wilson, 261 Ill. 174, 103 N.E. 743 (1913); Burlet v. Burlet, 246 Ill. 563, 92 
N.E. 965 (1910). 

*Schnebly, Limitations Over on the Death of a First Taker or on His Death Witb- 
out Issue, 7 U. of Cut. L. Rev. 587, 620 (1940). 

* 386 Ill. 136, 53 N.E.2d 931 (1944). 

*400 Ill. 482, 81 N.E.2d 192 (1948). 
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These two decisions were at variance with the seemingly well established 
rule referred to in the last paragraph. 

However, in Storkan v. Ziska,® a gift of a future interest in shares of 
stock was held to be subject to divestment by the death of a child prior 
to the termination of a trust when the stock was distributable. Then in 
Harris Trust and Savings Bank v. Jackson,’ the court relied on Storkan v. 
Ziska and said that the Murphy and Peadro cases should be limited to their 
particular facts, and that the rule in Smith v. Shepard," was still the law. 
In the Smith case the court said, “. .. when a gift over is preceded by a 
particular estate, the gift over will usually take effect if the contingency 
happens at any time during the period of the particular estate.” ® 

A competent analysis of Harris Trust and Savings Bank v. Jackson 
concludes: 


“From this language and from the Storkan case it may be concluded 
that the Murphy and Peadro cases need no longer be regarded as 
jeopardizing the integrity of the long established rule that upon a gift 
to one for life, followed by a gift in remainder, which is followed in 
turn by a gift over upon the ‘death’ of one or more remaindermen, the 
word ‘death’ is referable to a death at any time prior to the ending of 
the supporting estate.” ® 


The court in the principal case quoted this statement and based its 
decision on the ground that this was the proper rule. On this assumption 
it would appear that the case added emphasis to the belief that the Murphy 
and Peadro cases are no longer of any importance. 

However, there is another point yet to be considered. The aforemen- 
tioned rule is merely a prima facie rule of construction which will give way 
to any contrary intent which might be present in the instrument.!° When 
the testator in the instant decision referred to the gift over to the survivor 
or survivors, he said, “. . . if either one should die before coming into pos- 
session... .” 11 These words dispose of the need for a rule of prima facie 
construction. The clear intent appears to be that the point of time referred 
to was the termination of the life estate when the brothers would take pos- 
session and not the time of the testator’s death. Therefore, it was needless 
to apply any rule of presumption. Considering the clear intent manifested 
in the instrument, it remains to be seen whether the court will later discount 
the Phelps case as authority for the prima facie rule. Unless it does so, how- 


* 406 Ill. 259, 94 N.E.2d 185 (1950). 

*412 Ill. 261, 106 N.E.2d 188 (1952). 

* 370 Ill. 491, 19 N.E.2d 368 (1939) . 

* Id. at 495, 19 N.E.2d at 370. 

* CAREY AND SCHUYLER, ILLINOIS Law or Future Interests § 159 (Supp. 1954). 


*Schnebly, supra note 4, at 620. 
"Phelps v. Seeley, 3 Ill.2d 210, 212, 119 N.E.2d 923, 924 (1954) (emphasis added). 
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ever, the decision in the principal case is an added authority for the propo- 
sition that where there is an intermediate estate followed by a gift in 
remainder and a gift over in the event of death, “death” refers to the ter- 
mination of the intermediate estate and not the death of the testator. 

A secondary issue presented was whether the words “for the use and 
benefit of herself and our three sons . . .” created a trust. The court appar- 
ently based its decision on Dee v. Dee,!* wherein the property was left to 
the widow for life “for the benefit of my family... .” In that case it was 
held that no trust was created. These words are more general than those 
used in the principal case, and do not appear to have involved as difficult 
a question. However, considering the facts in the report of the principal 
case, it seems that the three sons named were the youngest children of the 
surviving widow living at the date of the will. It could be quite possible 
that the testator was only voicing his interest in the care of these children 
and had no intention of creating a trust. Allen v. McFarland,'* seems to 
bear a closer resemblance to the present case. The property was left to the 
testator’s wife “to manage for the best interests of our children and her- 
self... .” The three children were then named. The court said a trust was 
not created, and the wife was merely to manage the property for herself 
and her children according to her discretion. Considering the indefinite 
nature of the words used in the instant decision and the extrinsic facts 


which can be shown, it seems the holding follows the probable intention 
of the testator. 


Austin W. BucHANAN 


INSURANCE—Extent of Recovery by Holder of Limited Interest under 
Standard Fire Policy. (Federal) 


Plaintiffs, husband and wife, purchased a house and lot with their joint 
funds. For security reasons title was placed in the name of the wife. With 
his separate funds, the husband erected a hobby shop on the rear of the lot. 
This was done after an agreement with his wife that the shop was to be his 
to control and do with as he pleased. The shop was insured with the defend- 
ant in the husband’s name alone under a Standard Fire Policy which limited 
recovery “in any event” to no “more than the interest of the insured.” After 
the building was destroyed by fire, the defendant refused to pay for the 
loss claiming, inter alia, that the husband had no insurable interest. Held: 
Judgment for plaintiffs. Under the circumstances not only did the husband 
have an insurable interest in the building, but his interest extended to its 
full value. Bowen v. Aetna Insurance Co., 8 Fire and Casualty Cases 457 
(Sth Cir. 1954). 


7212 Ill. 338, 72 N.E. 429 (1904) (emphasis added). 
7150 Ill. 455, 37 N.E. 1006 (1894). 
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New York, in 1943, brought forth the present Standard Fire Policy. 
It has since been adopted by all of the United States except New Hampshire 
and Minnesota.! The new policy reduces to three the number of conditions 
which, if violated, relieves the insurance company from liability.? Included 
in the eliminated “moral hazards” clause was the requirement that the in- 
sured be the sole and unconditional owner of the property. A new clause 
was added which limits the liability of the insurer “in any event” to no 
“more than the interest of the insured.” 

So while it is true that policies issued to one holding a limited interest 
in property are not void under the 1943 New York Standard Fire Policy,® 
a problem persists in another respect. How much does the insured owner 
of a limited interest recover in the event the insured property is destroyed? 4 
This problem is reminiscent of those faced by the courts while the older 
standard policies were in effect. There is an abundance of recorded litiga- 
tion where for various reasons the insurance companies were estopped to 
assert a breach of one of the moral hazard clauses as a defense to an action 
on the contract. Although there was a great deal of conflict, many of these 
cases permitted recovery to an extent greater than the interest of the in- 
sured.® 


* Twenty-nine states have adopted a standard form by means of legislative enact- 
ment, nineteen by administrative ruling. In New Hampshire and Minnesota the statutes 
prescribing the standard policies are patterned after the 1873 Massachusetts form. 
Crichton, The Statutory Fire Insurance Policy, 345 Ins. L. J. 875 (Oct. 1951). The 
standard policy became effective in Illinois, January 1, 1946, upon order of the Director 
of Insurance issued under authority vested in him by the legislature. Itt. Rev. Srar., 
c. 73, § 1909 (1953). 

? There were fourteen such clauses in the original 1887 New York Standard Fire 
Policy. Five remained in the 1918 New York Standard Policy, the remaining nine being 
made “suspensory” conditions; that is, the policy was unenforceable only while the 
condition was being violated. Goble, The Moral Hazard Clause of the Standard Fire 
Insurance Policy, 37 Cor. L. Rev. 408 (1937). 

*Nor are such policies void in New Hampshire and Minnesota. The sole and 
unconditional ownership clause did not appear in the 1873 Massachusetts policy which 
is still used in these states. Massachusetts adopted the 1943 New York Policy in June, 
1951. Chrichton, The Statutory Fire Insurance Policy, 345 Ins. L. J. 785 (Oct. 1951). 

*“The customary and increasing practice of husband and wife taking title to 
their residence and dwelling as joint tenants and the widespread practice of the husband 
to insure all property within the family aegis in the husband’s name regardless of the 
exact state of the title accentuates the problem.” Currier v. North British Co., 98 N.H. 
366, 101 A.2d 266, 268 (1953). 

*A few of the common legal relationships in which more than one person has 
an interest in the insured res are as follows. The cases cited indicate the amount of 
recovery permitted those insureds who surmounted the defenses of lack of sole owner- 
ship, misrepresentation, want of insurable interest, etc. 

Tenants in Common or Joint Tenants: 

Full recovery: National Union Fire Insurance Co. v. Morgan, 231 Ala. 640, 166 
S. 24 (1936); American Centennial Insurance Co. v. Harrison, 205 S.W.2d 417 (Tex. 
Civ. App. 1947) (under a valued policy statute; also the insured was more nearly a 
partner) ; London Assurance Corp. v. Belcher, 5 S.W.2d 844 (Tex. Civ. App. 1928). 

Limited recovery: American Insurance Co. v. Porter, 25 Ala. App. 250, 144 So. 
129 (1932); Ritson v. Atlas Assurance Co., 272 Mass. 73, 171 N.E. 448 (1930); Finney 
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Will these old decisions serve as a precedent for limited interest cases 
coming before the courts under the 1943 Standard Policy? Or will the new 
clause preclude any result other than that which would allow the insured 
to recover only his interest? To date no court has been squarely faced with 
the problem unless this can be said of the court in the instant case. 

Conley v. Fidelity-Phenix Fire Insurance Co.® appears to be the only 
case decided under the 1943 “interest policy” in which the court fully appre- 
ciated the problem under consideration. A husband and wife were tenants 
by the entirety of property which was insured in the name of the husband 
alone. The husband was allowed to recover the policy’s face value because 
as tenant by the entirety he was seized of the entirety—the whole in con- 
tradistinction to a moeity or part only.? The court indicated that the result 
would have been the same had the owners been tenants in common, since 
the value of the destroyed building was in excesss of twice the face value 
of the policy. In other words the husband would be recovering no more 
than his interest when he recovered the face value of the policy. The court 
implied that the husband’s recovery would have been limited had he been 
a tenant in common with his wife and had the face value of the policy been 
in excess of his interest. 


v. Bedford Commercial Insurance Co., 8 Metc. 348 (Mass.), 41 Am. Dec. 515 (1844); 
Knight v. Eureka Fire and Marine Insurance Co., 26 Ohio St. 664, 40 Am. Rep. 778 
(1875); Summer v. Stork County Patron’s Mutual Insurance Co., 63 Ohio App. 369, 
26 N.E.2d 1021 (1940). 

Lessee-Lessor: 

Full recovery: Farmer’s Mutual Fire Insurance Co. of Georgia v. Harris, 50 Ga. 
App. 75, 177 S.E. 65 (1934); Mississippi v. Planter’s Bank, 138 Miss. 275, 103 So. 84 
(1925); Mancini v. Yorkshire Insurance Co., 54 R.I. 79, 170 Atl. 82 (1934). 

Limited recovery: Hale v. Simmons, 200 Ark. 556, 139 S.W.2d 696 (1940); Har- 
rington v. Agricultural Insurance Co., 179 Minn. 510, 229 N.E. 792 (1930). 

Life tenant-Remainderman: 

Full recovery: The Andes Insurance Co. v. Fish, 71 Ill. 620 (1874); Merrett v. 
Farmers Insurance Co., 42 Iowa 11 (1875). 

Limited recovery: Doyle v. American Fire Insurance Co., 181 Mass. 139, 63 N.E. 
394 (1902) (tenant by curtesy initiate); Beekman F. & M. Counties Farmer’s Mutual Fire 
Insurance Ass’n, 66 App. Div. 72, 73 N.Y. Supp. 110 (1901). 

Vendor-Purchaser: 

Recovery by a vendor, who insures the property after the contract of sale is 
made, is limited to his interest—his outstanding claim against the purchaser. Wohlt v. 
Farmer’s Home, Hail, Tornado and Cyclone Insurance Co., 206 Wis. 35, 238 N.W. 
809 (1931). Where the property was insured prior to the contract of sale and the 
vendor collects proceeds in excess of his interest, most American courts permit the 
purchaser, who bears the risk of loss, to recover the excess on a theory of trust. 
Brady v. Welch, 200 Iowa 44, 204 N.W. 235 (1925); State Fire Mutual Fire Insurance 
Co. v. Updegraff, 21 Pa. 513 (1853). But cf. Brownell v. Board of Education, 239 N.Y. 
369, 146 N.E. 630 (1925), where the risk of loss was on the vendor before conveyance. 
In Dubin Paper Co. v. Insurance Co. of North America, 361 Pa. 68, 63 A.2d 85 (1949), a 
purchaser who had paid full price was permitted to prevail in a bill of equity to com- 
pel the insurers to (1) pay the proceeds of two fire policies to the representatives of 
the insured vendor and (2) to compel those representatives to hold the proceeds as 
trustees for the plaintiff. 

*102 F. Supp. 474 (W.D. Ark. 1952). 

"Robinson v. Eagle, 29 Ark. 202 (1874). 
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In North British and Mercantile Insurance Co. v. Sciandra,® a husband 
was permitted to recover the full loss on a building, although the wife 
owned an undivided half interest in the property and was not named as an 
assured. The decision is clearly not based on a doctrine of estoppel because 
the insurer was not aware of the state of title.® Alabama had adopted the 
1943 Standard Policy at the date of the decision, but it is not clear from 
the opinion whether the property was insured under the new policy, since 
no reference is made to it or to the interest clause. This weakens the de- 
cision as precedent for allowing full recovery under the new policy where 
the insured owns a limited interest. 

Another case which should be mentioned at this point is Summer v. 
Stork County Patron’s Mutual Insurance Co.!° Although the case was de- 
cided in 1940, the policy contained a clause by which the insurance com- 
pany covenanted to make good to the assured all loss “not exceeding the 
interest of the insured.” Apparently the plaintiff did not disclose the fact 
that he owned only a one-third interest in the property insured, nor did 
the insurer’s agent ask the extent of his interest. In a suit to recover the 
whole value of the property destroyed, the insured testified that he intended 
to insure only his own interest.1! His pristine character caused his recovery 


*256 Ala. 409, 54 S.2d 764 (1951). The court relies heavily upon Washington Fire 
Relief Association v. Albro, 137 Wash. 31, 241 Pac. 356 (1925), where a husband was 
permitted to recover the full value of a barn insured in his name though title was in 
the name of his wife. Both the Sciandra and Albro cases relied on homestead cases in 
which the “courts seem to have held unanimously that the husband has an insurable 
interest in the homestead on which he resides with his wife and family, even though 
legal title thereto is in the wife.” 4 APPLEMAN, INSURANCE LAW AND Practice § 2149 
(1941). 

*Full disclosure of the state of title is important because of the substantial num- 
ber of decisions which have held that if the insurer, under a policy containing a sole 
and unconditional ownership clause, was informed by the insured of the nature of 
his interest in the property and with that knowledge entered into the contract of in- 
surance as for the absolute title, and received full premium for the entire value of 
the property, it cannot deny liability, nor even reduce the recovery to the insured’s 
partial interest. National Union Fire Insurance Co. v. Morgan, 231 Ala. 640, 166 So. 
24 (1936); Farmer’s Mutual Fire Insurance Co. of Georgia v. Harris, 50 Ga. App. 75, 
177 S.E. 65 (1934); The Andes Insurance Co. v. Fish, 71 Ill. 620 (1874); Merritt v. 
Farmer’s Insurance Co., 42 Iowa 11 (1875); London v. Belcher, 5 S.W.2d 844 (Tex. 
Civ. App. 1928). It would be reasonably logical for the courts that have followed this 
line of thought to shift their reasoning a bit and apply the rule under the 1943 Standard 
Policy even though the new clause purportedly limits recovery of the assured to his 
interest. It could be said that it is just as reasonable and equitable to invoke an estoppel 
to circumvent the “interest clause” as it was to avoid the sole and unconditional owner- 
ship clause. It has been held that the right to rely on an estoppel is not abrogated by 
the adoption of a standard fire policy. Franklin Fire Insurance Co. v. Rulling, 173 Va. 
228, 3 S.E.2d 182 (1939). 

*63 Ohio App. 369, 26 N.E.2d 1021 (1940). 

“The extent of coverage intended becomes important because of a long line of 
cases starting with Franklin v. Drake, 41 Ky. 47 (1841), holding that an insured with 
a partial interest was entitled to recover the full value of the property intended to be 
covered. This case was probably also the origin of the theory of recovery set out in 
note 8 supra. 
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to be limited to his interest. There is no indication of what the court would 
have held had the insured intended, as apparently did the insurer, that the 
whole property be insured. The court could have said, as an alternate basis 
for its decision, that recovery was expressly limited to the insured’s interest 
by the provisions of the policy, but it did not do so. This indicates a ten- 
dency on the part of the court to decide the case on an old familiar ground 
—intent. Such behavior could lead to allowing an insured with a partial 
interest to recover full value even if the policy contained the new “interest 
clause.” 12 

It is difficult to determine upon exactly what ground the court decided 
the instant case. Rather than determining the legal interest of the husband 
and then deciding the extent to which such interest warranted recovery, 
the court was satisfied simply to say that the husband’s interest extended 
to the full value of the property. This may have been because: (1) title to 
the building was in the husband as a result of the agreement with his wife, 
(2) a husband having a limited interest in property insured in his name 
alone, the remaining interest being in his wife, is entitled to recover its full 
value in the event of loss within the limit of the policy, or (3) under the 
agreement with his wife the husband had the right to do with the property 
as he chose, though title may been in her. 

If the Georgia federal court was applying Georgia law as is required 
under Erie v. Tompkins, it seems clear that the first alternative could not 
have been the basis of the decision.!* If the court were basing its decision 
on the second alternative it could easily have said so, particularly since 
Georgia has a statute permitting such recovery.’® The court sets out the 
statute but seems not to apply the appropriate part thereof. The court ap- 
pears to be rendering its decision under the third alternative set out above; 
it is holding that regardless of the husband’s exact legal interest in the prop- 
erty he has an insurable interest in the building which extends to its full 
value because it was built with his funds under an agreement with his wife 
that he could do with it as he chose. No importance was attached to the 
husband-wife relationship, or to the fact that title to the building was in 
the wife. 

Thus the decision is not as significant as it would have been had it 
been rendered under a factual situation in which the insured had a defin- 
itely limited interest in the insured res. Even if the husband’s interest had 


% See note 8 supra. 

8 304 U.S. 64, 58 Sup. Ct. 817 (1938). 

“In Adams v. Chamberlain, 54 Ga. 459, 188 S.E. 550 (1936), it was held, under 
a statute which classified all buildings on land as a part of the realty, that title to even 
portable buildings was in the owner of the land, although a tenant might have reserved 
the right to remove them by agreement made prior to erection. Such buildings remain 
personalty in Illinois. C. & A. R.R. Co. v. Goodwin, 111 Ill. 273 (1884). 

* Ga. Conk, tit. 56, § 812 (1933). 
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here been considered limited and full recovery granted, the decision could 
later have been easily distinguished from factually similar cases arising in 
other jurisdictions, since Georgia has a statute which permits a husband to 
insure property of his wife and collect the full loss thereon, holding the 
proceeds in trust for her.1* The case is not completely without import, 
however, since it is a decision under the new “interest policy” in which a 
party with less than absolute interest in the insured res is allowed to recover 
its full value (the wife clearly had legal title to the building under the 
Georgia Code and Adams v. Chamberlain)" 

When the courts are finally called upon to render decisions on the 
extent of recovery under an “interest clause,” it seems desirable that full 
recovery should be permitted where husband and wife own the property 
jointly or in common, only one of them being named as insured, and where 
it is obvious that both the insuring spouse and the insurer intended to cover 
the entire interest in the property with the premiums fixed accordingly.'® 
This result would be particularly desirable where the property is used as 
a homestead or as a means of providing a livelihood for the family. Where, 
however, the owner of an undivided interest who is not named as insured, 
has no right to any of the proceeds of the policy,’ it is likely that the courts 
will deny the right of the insured to recover more than the value of his 
own interest, regardless of the fact that the parties may have intended to 
insure the whole property.”° 


LeRoy RICHARDS 


wid. 

* See note 14 supra. 

* This is the result that was generally reached for reasons of equity under the 
older Standard Fire Policies. Note 8 supra. A few cases have permitted the husband 
to recover for loss to his wife’s property insured in his name on a theory of implied 
agency. The Trade Insurance Co. v. Barracliff, 45 N.J.L. 543 (1883); Harris v. York 
Mutual Insurance Co., 50 Pa.St. 341 (1865). 

*For example, where the relationship is that of tenants in common, lessee and 
lessor, or life tenant and remainderman, and the jurisdiction in which the problem 
arises is one which holds that the insured, though he may recover more than his in- 
terest, is entitled to retain the excess to the exclusion of others having an interest in 
the property. Collette v. Long, 179 Miss. 650, 176 So. 528 (1937) (tenant in common); 
Miller v. Gold Beach Packing Co., 131 Ore. 302, 282 Pac. 764 (1929) (lessee); In re 
Gorman’s Estate, 321 Pa. 292, 184 Atl. 86 (1936) (life tenant). 

» Of interest is what the courts will do in cases where the relationship between 
those having separate interests in the property is that of vendor and purchaser, since 
it is the near unanimous opinion of the American courts that a vendor who collects 
insurance in excess of his interest holds the excess in trust for the purchaser. For an 
analysis which suggests that the courts may permit a vendor to recover in excess of 
his interest under the “interest policy” see: Godfrey, Some Limited Interest Problems, 
15 Law AND Contemp. Pros. 415 (1950). 
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PLEADING—Bringing in New Parties By Way of Counterclaim. (Illinois) 


Plaintiff brought an action for damage to a tractor-trailer resulting 
from a collision with an automobile owned and driven by defendant ad- 
ministrator’s intestate. The administrator filed a counterclaim against the 
plaintiff and three additional parties to recover damages for the wrongful 
death of his intestate and for damage to the automobile. The appellate court 
affirmed the judgment of the trial court dismissing the counterclaim as to 
the counter-defendants who were not parties to the original action. On 
appeal, held: Reversed. Sections 25 ! and 38(1)? of the Illinois Civil Practice 
Act authorize the introduction of new parties as counter-defendants where 
the controversy, delimited by the complaint and the counter-claim, relates 
to a single occurrence and presents common question of law and fact. Jobn- 
son v. Moon, 3 Ill.2d 561, 121 N.E.2d 774 (1954). 

The problem inherent in the practice of bringing in new parties by 
way of counterclaim is primarily one of ascertaining the relationship which 
the proposed counterclaim must bear to the original complaint such as 
would facilitate the adjudication of the rights of all parties concerned, 
without undue inconvenience and confusion in the trial court. Absolute 
freedom to assert counterclaims wherein new parties are essential to their 
determination would, no doubt, impose too great a burden upon our judicial 
system. It has long been thought by a learned writer on the subject that 
the Illinois Civil Practice Act authorized the introduction of new parties 
as counter-defendants, at least, where the plaintiff is made a party to the 
proposed counterclaim.? While this limitation would, in most instances, 
insure an intimate relationship between the complaint and the counter- 
claim, a more liberal criterion appears to be prescribed by the court in the 
principal case, notwithstanding that the plaintiff was in fact made a party 
to the counterclaim therein asserted. 

The rule is first established that new parties may be introduced as 
counter-defendants where a complete determination of the controversy 
cannot be had without their presence. Such parties are deemed to be neces- 
sary to the determination of the controversy where the complaint and 
counterclaim attempted to be asserted relate to a single occurrence and 
present common questions of law and fact. Stated differently, where the 


"Itt. Rev. Srat., c. 110, § 149 (1953). “Where a complete determination of the 
controversy cannot be had without the presence of other parties, the court may direct 
them to be brought in. Where a person not a party, has an interest or title which the 
judgment may affect, the court, on application, shall direct him to be made a party. . .” 
(emphasis added). 

?ILt. Rev. Srat., c. 110, § 162 (1953). “Subject to rules, any demand by one or 
more defendants against one or more co-defendants, whether in the nature of set-off, 
recoupment, cross-bill in equity or otherwise, and whether in tort or contract, for 
liquidated or unliquidated damages, or for other relief, may be pleaded as a cross- 
demand in any action, and when pleaded shall be called a counterclaim.” 

* McCaskiLL, Ittrnois Crvit Practice Act ANNOTATED, 57, 89 (1936 Supp.). 
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prescribed relationship is deemed to exist, the complaint and counterclaim 
become a part of the same controversy and the introduction of new parties 
will be permitted to effect its determination. The controversy, therefore, 
refers not to the cause of action upon which the complaint is based, but 
to the aggregate of rights and duties transgressed by a single legally sig- 
nificant act, wherein common questions of law and fact are presented. The 
conclusion, therefore, is justifiable that a cross-demand‘ requiring the 
addition of new parties would be permissible even though not directed 
toward the plaintiff, provided that the requisite relationship between the 
complaint and the cross-demand are deemed to exist, i.e., that both arise 
out of a single occurrence and present common questions of law and fact.® 

The court’s construction of Sections 25 and 38(1) in the instant case 
suggests a number of situations wherein the joinder of new parties as 
counter-defendants might be permitted. Suppose, for example, that P, a 
guest in the car of A, sues B, the driver of the other car, for injuries sus- 
tained in a collision between A and B, without joining A. B, denying any 
negligence on his part, might be permitted to bring in A in order to assert 
a cross-claim against him for damages which A, himself, sustained as a result 
of the same accident. The cross-claim is a part of the controversy, as de- 
fined by the court in the Johnson case, since it arises out of the same occur- 
rence upon which the complaint is based, and the negligence of B, the 
cross-plaintiff, is a question common to both the cross-claim and the com- 
plaint. Furthermore, Section 38(1) clearly authorizes such a cross-demand 
if both A and B are joined in the same action by P,* and P would be sub- 
jected to no greater inconvenience in the former case than in the latter.’ 


‘Iturnots Civit Practice Act, § 38, does not distinguish between cross-demands 
directed to the plaintiff and those directed to other parties; all demands asserted by 
the defendant are collectively denominated counterclaims. The terms cross-demand, 
cross-claim, etc., are here utilized to distinguish the defendant’s demands against the 
plaintiff from those against other parties. 

* The Illinois Supreme Court’s construction of §§ 25 and 38 of the Civil Practice 
Act manifests a liberality not common to the courts of some of our sister states having 
similar statutes. For example, California, in construing §§ 389 and 442 of its Code of 
Civil Procedure, which are strikingly similar to §§ 25 and 38, respectively, of the 
Illinois Civil Practice Act, has persistently held that a new party may be brought in 
by way of cross-complaint only if he is a “necessary” or “indispensable” party as these 
terms are understood in equity practice. Reed v. Wing, 168 Cal. 706, 144 Pac. 964 
(1914); Alpers v. Bliss, 145 Cal. 565, 79 Pac. 171 (1904); Casaretto v. Delucchi, 76 Cal. 
App.2d 800, 174 P.2d 328 (1946). 

*Iuy. Rev. Srat., c. 110, § 162 (1953). “. . . amy demand by one or more defend- 
ants against . . . one or more co-defendants . . . may be pleaded as a cross-demand in 
any action. .. .” (emphasis added). 

*Cf., Liebhauser v. Milwaukee Electric Ry. & Light Co., 180 Wis. 468, 193 N.W. 
522 (1923). Plaintiff sued for injuries sustained in a collision between an automobile 
and a streetcar on which she was a passenger. Under a statute permitting affirmative 
relief by a defendant against a co-defendant where such relief involved the “. . . trans- 
action . . . which is the subject matter of the action,” the Wisconsin court held that 
the streetcar company was not entitled to affirmative relief, against its co-defendant, 
for damages to its streetcar. The statute was strictly construed, it being determined 
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Suppose P, a contractor, sues A, a municipality, for money retained 
by it under a construction contract. A should be permitted to join B, 
surety on P’s performance bond, to enable him to assert a counterclaim 
against both P and B for damages resulting from an alleged breach of con- 
tract.® It is clear that the real controversy in both the complaint and the 
counterclaim is the alleged breach of the construction contract. 

It is submitted, however, that the procedure implemented by the 
Johnson case should be utilized with the utmost caution, and in doubtful 
cases, a separate action should be maintained. In the event that the counter- 
claim is dismissed, after an extended period of litigation and delay, the 
counterclaimant would be forever barred if the appropriate period of limi- 
tations has run on the cross-demand. 

The holding in the Johnson case seemingly does not introduce a full 
fledged “third party practice” in Illinois. Statutes authorizing this pro- 
cedure generally provide that a defendant may bring in an additional party 
where such party is or will be liable to the defendant, wholly or in part, 
for the claim against him.? Thus, where an indemnitee is sued, he may join 
his indemnitor as a third party defendant and obtain a judgment against 
him in the same action, for the amount of the judgment rendered in favor 
of the plaintiff.1° In the absence of such a procedure, the party claiming 
indemnification must first satisfy the judgment against him and then pursue 
his indemnitor for reimbursement in a separate action.!! This type of cross- 
litigation, however, involves a change in substantive law, in that the cause 
of action for indemnity does not arise, at common law, until the indemnitee 
has discharged his own liability.12 Unless this rule of substantive law is 
changed by statute, a demand against a third party based on a possible 
future liability would not be proper.’® 


that the subject matter of plaintiff’s action was, “the right to have defendants exercise 
ordinary care in respect to her person.” See also, Puleo v. Goldberg, 129 Conn. 34, 
26 A.2d 359 (1942), wherein a similar cross-claim was denied. But cf., Deneau v. Beatty, 
91 N.Y.S.2d 192, 195 Misc. 649 (1949); Bigelow v. Dubuque, 252 N.Y.S. 79, 141 Misc. 
29 (1930). 

® See Lyons v. City of Grand Rapids, 305 Mich. 309, 9 N.W.2d 552 (1943), where, 
on the same facts, the surety was permitted to be joined under a statute almost identical 
with § 26 of the Illinois Civil Practice Act. 

° See, e.g., Fep. R. Civ. P. 14(a); N.Y. Civ. Prac. Act, § 193(a). 

First Nat. Bank v. Banker’s Trust Co., 271 N.Y.S. 191, 151 Misc. 233 (1934). 

™Some of the advantages gained under a third party practice statute are avail- 
able at common law by virtue of the procedure commonly known as “vouching in.” 
A defendant entitled to indemnity from a third party may give notice to such party 
to take over or help in the defense. Notice having been given, the judgment establishing 
defendant’s liability is conclusive as against such third party, and only the indemnity 
relationship will be in issue in the later action. Drennan v. Bunn, 124 Ill. 175 (1888). 

*Darst v. Bates, 51 Ill. 439 (1869); Gould v. Tilton, 161 Ill. App. 144 (4th Dist. 
1911); Stevens v. Hurlburt, 25 Ill. App. 124 (3d Dist. 1886). 

%See Gregory, Third Party Practice Under The New Illinois Practice Act and 
Chicago Municipal Court Rules, 1 U. of Cut. L. Rev. 536 (1934). 
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A similar problem exists where one of two joint-tortfeasors is sued, 
and the party sued attempts to join the other to enforce contribution. 
Where a right of contribution exists as between joint-tortfeasors, a de- 
fendant, in an action arising out of a joint tort, may require that the other 
joint-tortfeasor be made a party in order to enforce his right of contribu- 
tion.!* Where a statute requires that a joint judgment be obtained before 
a right of contribution exists, however, an alleged joint-tortfeasor, not made 
a party defendant, may not be brought in on application of the original 
defendant,’ notwithstanding a statute implementing a “third party prac- 
tice” in that state. In Fox v. Western New York Motor Lines,!* the New 
York Court of Appeals stated that its “third party practice statute” !7 did 
not change the common law rule precluding contribution between joint- 
tortfeasors, but merely required that each pay his share in the event that 
a judgment is recovered against both. There being no substantive right upon 
which the statute could rest, the court held that an alleged joint-tortfeasor 
could not be made a party by the defendant.'§ It is a well settled rule that 
no right of contribution among joint-tortfeasors exists in Illinois.!® The 
Illinois Civil Practice Act, being procedural only, does not affect substan- 
tive rights. While it might be contended that the Johnson case establishes 
a procedural basis for such an impleader, unless the substantive law relat- 
ing to joint-tortfeasors is changed by appropriate legislation, the court’s 
construction of Sections 25 and 38(1) would not appear to authorize a 
joint-tortfeasor to be brought in on application by the defendant. 


DonaLp VENTURELLI 


STATUTE OF LIMITATIONS—Amendment Adding Plaintiff After 
Statute Has Run. (Illinois) 


An employee of the Geneva Construction Co. was injured by the 
negligent act of an employee of the Martin Transfer & Storage Co. Both 
companies were under the Workmen’s Compensation Act. Geneva paid 
its employee and then brought action against Martin on its common law 
right of subrogation. After the statute of limitations had run against Geneva’s 
employee, the employee intervened as party plaintiff. The court entered 
judgment for both plaintiffs and denied the defendant’s motion for new 


“UnirorM ContTRIBUTION AMONG TorTFEASORS Act, § 7. This Act has been 
adopted in the following states and territories: Arkansas, Delaware, Hawaii, Maryland, 
New Mexico, Rhode Island, and South Dakota. 


* Fox v. Western New York Motor Lines, 257 N.Y. 305, 178 N.E. 289 (1931). 
8 Ibid. 


77N.LY. Civ. Prac. Act, § 193(a). 
* See also, Brown v. Cranston, 132 F.2d 631 (2d Cir. 1942). 


* Johnson v. Chicago & Pacific Elevator Co., 105 Ill. 462 (1883). 
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trial and for judgment notwithstanding the verdict. The defendant appealed. 
The appellate court affirmed the lower court’s decision.1 On appeal to the 
Supreme Court, held: Affirmed. The employer who made payments to his 
employee under Workmen’s Compensation Law for injury caused by de- 
fendant’s negligence, was subrogated to the employee’s cause of action 
against the defendant, to the extent of payments made by the employer, 
and the employer’s complaint was amendable to include the employee as 
party plaintiff, after the limitation statute had run. Geneva Construction 
Co. v. Martin Transfer & Storage Co., 4 Ill.2d 273, 122 N.E.2d 540 (1954). 

This case is interesting in two respects. First, the court allowed the 
employer a common law right of subrogation to his employee’s claim under 
the Workmen’s Compensation Law, against the third-party tortfeasor. To 
this ruling there can be no reasonable objection. However, the court also 
permitted the employee to intervene under the amendment provisions of 
Section 46(2) of the Civil Practice Act after the statute of limitations had 
run against him. This interpretation requires careful consideration in the 
light of earlier decisions which gave a more narrow interpretation to the 
amendment provisions of the Civil Practice Act. 

The pertinent provisions of Section 46(2) provide: 


“The cause of action . . . set up in any amended pleading shall not 
be barred by lapse of time under any statute . . . if the time prescribed 
or limited had not expired when the original pleading was filed, and 
if it shall appear from the original and amended pleadings that the 
cause of action asserted . . . in the amended pleading grew out of the 
same transaction or occurrence set up in the original pleading. . . .”? 


*351 Ill. App. 289, 114 N.E.2d 906 (2d Dist. 1953). 


?Tilinois Civil Practice Act, Section 46, Itt. Rev. Srat., c. 110, § 170 (amendments) 
(1953). 

(1) At any time before final judgment in a civil action, amendments may be al- 
lowed on such terms as are just and reasonable, introducing any party who ought to 
have been joined as plaintiff or defendant, discontinuing as to any plaintiff or de- 
fendant, changing the cause of action or defense or adding new causes of action or 
defenses, and in any matter, either of form or substance, in any process, pleading or 
proceedings, which may enable the plaintiff to sustain the claim for which it was in- 
tended to be brought or the defendant to make a defense or assert a cross demand. 


(2) The cause of action, cross demand or defense set up in any amended pleading 
shall not be barred by, lapse of time under any statute or contract prescribing or limit- 
ing the time within which an action may be brought or right asserted, if the time 
prescribed or limited had not expired when the original pleading was filed, and if it 
shall appear from the original and amended pleadings that the cause of action asserted, 
or the defense or cross demand interposed in the amended pleading grew out of the 
same transaction or occurrence set up in the original pleading, even though the original 
pleading was defective in that it failed to allege the performance of some act or the 
existence of some fact or some other matter which is a necessary condition precedent 
to the right of recovery or defense asserted when such condition precedent has in fact 
been performed, and for the purpose of preserving as aforesaid such cause of action, 
cross demand or defense set up in such amended pleading, and for such purpose only, 
any such amendment to any pleading shall be held to relate back to the date of the 
filing of the original pleading so amended. 
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The Illinois courts have been very strict in their interpretation of 
statutory provisions which allow amendments after the running of the 
statute of limitations. In the cases in which it was sought to add or change 
defendants some Illinois courts have not allowed such amendments even 
though service of summons was originally had upon the person or agent 
of the defendant sought to be brought into the suit by the amendment.® 
However, in two earlier cases such amendments were allowed on the basis 
that the mistake was a mere misnomer.‘ 

There have been a number of decisions dealing with amendments of 
parties plaintiff. In Price v. Goodrich, 1908,5 an amendment was allowed 
to include the plaintiff’s partner after the statute had run. In 1938, the 
Illinois Supreme Court discussed the meaning of Section 46(2) in general 
but not with reference to amendment of parties in particular, and indi- 
cated a liberal interpretation of the amendment provisions.* However, one 
year later the Illinois Supreme Court said that the above decision did not 
deal with a change in parties and was therefore not applicable in a case 
which involved an amendment of parties.7 In 1942 the Appellate Court of 
the First District was even more arbitrarily strict in its interpretation of 
Section 46(2) than the Supreme Court.§ 

In Walsh v. Central Cold Storage Co.,® a case closely analogous to 
the instant decision, an employee of the plaintiff was injured by the negli- 
gent conduct of an employee of the defendant company. Both companies 
were covered by the Workmen’s Compensation Act. The plaintiff paid its 
employee for his injury. The employee then sued the defendant company 
and the plaintiff intervened after the statute of limitations had run. The 
court held that since the plaintiff impleaded as an additional party plaintiff 
instead of being substituted as the only plaintiff, the statute was a bar. The 
court stated that the causes of action were separate, different, and distinct. 

In the instant case all facts would seem to be the same as in the Walsh 
case except that it was the employee who intervened. The total amount 
recoverable by the company alone was the amount paid its employee or 
$3,706.83. The amendment was allowed in spite of the fact that the amount 
recovered by the co-plaintiffs could be and was increased to $15,000. 

Does the present statute allow such a result? The Walsh '° and other 


* Fitzpatrick v. Pitcairn, 371 Ill. 203, 20 N.E.2d 280 (1939); Goff v. Will County 
Nat. Bldg. Corp., 311 Ill. App. 207, 35 N.E.2d 718 (2d Dist. 1941); Grewenig v. American 
Baking Co., 293 Ill. App. 604, 13 N.E.2d 183 (2d Dist. 1938). 

“Pennsylvania Co. v. Sloan, 125 Ill. 72, 17 N.E. 37 (1888); Ferenc v. Walden W. 
Shaw Auto Livery Co., 210 Ill. App. 340 (1st Dist. 1919). 

° 141 Ill. App. 568 (1st Dist.). 

* Metropolitan Trust Co. v. Bowman Dairy Co., 369 Ill. 222, 15 N.E.2d 838, 842 
(1938). 

* Fitzpatrick v. Pitcairn, 371 Ill. 203, 20 N.E.2d 280 (1939). 

* Mann v. City of Chicago, 315 Ill. App. 179, 44 N.E.2d 862 (ist Dist. 1942). 

° 324 Ill. App. 515, 58 N.E.2d 325 (1st Dist. 1944). 

‘y Walsh v. Central Cold Storage Co., 324 Ill. App. 515, 58 N.E.2d 325 (ist Dist. 
1944). 
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earlier cases 1! would indicate a negative answer. They, following a strict 
construction doctrine, would limit Section 46(2) to amendments not in- 
volving a change or addition of parties. However, the language of the 
Metropolitan Trust Co. v. Bowman Dairy Co. decision,!? as interpreted 
by the instant case, would indicate that all the contrary cases were wrong 
in their interpretation of Section 46(2) and that the amendment of parties 
may relate back as long as the cause of action asserted in the amended 
pleading grew out of the same transaction set up in the original pleading. 
The Court stresses the fact that the original complaint furnished to the 
defendant all of the information -necessary to prepare its defense to the 
claim which was subsequently asserted by the employee in the amended 
complaint. It specifically negates the formalistic approach possibly indicated 
by Section 46(1), that an amendment can “only enable the plaintiff to sus- 
tain the claim for which it (the suit) was intended to be brought.” The 
court states that a strict interpretation of this language would defeat the 
purpose of the act and cannot be entertained.1® 

The result in the instant case seems to be just, and no harm should 
result from its implications if limited to amendments involving changes 
of parties plaintiff. Generally, the same evidence supports or defends all 
pleadings. The instant decision permits a plaintiff in a personal injury suit 
to recover against a common defendant as long as the injuries to the original 
plaintiff arose out of the same accident or “transaction or occurrence.” This 
result seems to be fair, inasmuch as the main purpose of the statute of limita- 
tions is accomplished. The defendant has had ample opportunity to obtain 
and preserve his evidence within the statutory period. 

Though the instant case deals only with amendments involving the 
adding or changing of plaintiffs, the interpretation of Section 46(2) must 
necessarily have some affect upon amendments involving the adding or 
changing of defendants. It would indicate that if there were more than 
one defendant in the same transaction and one was brought into the suit 
before the statute of limitations had run, any others might be brought in 
after the statute had run but before final judgment. The courts might limit 
this to some extent by saying that the amendment to bring in a new party 


™ See notes 7 and 8 supra. 

4 See note 6 supra. 

* It should be noted that the court failed to mention another valid ground of over- 
coming the statute of limitations objection. By Section 32 of the Workmen’s Compen- 
sation Act, Itt. Rev. Srat., c. 48, § 169 (1947) the time intervening between an injury 
and the final adjudication of invalidity of a provision of the Act providing for com- 
pensation for that injury shall not be computed as a part of the time limited by law 
for the commencement of any action relating to the injury. By this provision the statute 
of limitations was tolled until the adjudication in Grasse v. Dealer’s Transport Co., 
412 Ill. 179, 106 N.E.2d 124 (1952), which held Paragraph 1 of Section 29 of the Work- 
men’s Compensation Act invalid. This opinion was filed on March 20, 1952, and the 
plaintiff employee intervened on June 6, 1952, less than three months thereafter. This 
point was brought to the attention of the court on pp. 52-53, Brief for Appellees. 
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defendant would be unjust and therefore contrary to Section 46(1).1* How- 
ever, it is hoped that they might allow amendment where service of summons 
was originally had upon the person or agent of the defendant sought to 
be brought into the suit by the amendment where that defendant was in 
good faith omitted by mistake, a result contrary to the present decisions.’ 


Puitie H. Warp, Jr. 


TRIALS AND APPEALS—Waiver of Motion for New Trial Under Su- 
preme Court Rule 22. (Illinois) 


Plaintiff brought an action against two policemen for false imprison- 
ment and malicious prosecution. The defendants, suspecting plaintiff of a 
burglary, placed him under arrest. The arrest slip indicated that plaintiff 
was being held for investigation. Approximately twenty-two hours later 
plaintiff was charged with disorderly conduct and subsequently released as 
not guilty. Proceedings were instituted and plaintiff was awarded a general 
verdict of $4,000. However, the jury specially found that defendants were 
not guilty of malice. The defendants’ motion for judgment notwithstanding 
the verdict was granted. No disposition was made of their motion for new 
trial. On direct appeal to the Illinois Supreme Court, held: Reversed. Grant- 
ing a motion 7.0.v. after a verdict is not a violation of the constitutional 
right to trial by jury.1 However, the trial judge erred in granting the motion 
n.o.v. inasmuch as there was sufficient evidence to go to the jury. Since 
defendants failed to obtain a ruling on their motion for new trial as re- 
quired by Supreme Court Rule 22, they are deemed to have waived that 
right.? The trial court was then directed to enter judgment on the verdict. 
Fulford v. O’Connor, 3 Il.2d 490, 121 N.E.2d 767 (1954). 

At common law a motion non obstante veredicto was a remedy avail- 
able only to the plaintiff for attacking the defendant’s pleadings.’ A similar 


“«", . amendments may be allowed on such terms as are just and reasonable .. .,” 
Illinois Civil Practice Act, supra, note 2. This provision could be applied to prevent 
amendment where the defendants were antagonistic to each other, or the original de- 
fendant was lackadaisical in his collection and preservation of evidence. In such cases 
allowance of the amendment would put the subsequent defendant at a disadvantage 
sought to be alleviated by the statute of limitations. 

*See note 3 supra. See also § 46(4), Tentative Final Draft of Proposed Amend- 
ments to Illinois Civil Practice Act, Sept. 1, 1954, which is entirely new. This subsection 
was drafted with the express purpose of changing the rule of the cases cited in note 3 
supra. 

* Plaintiff contended that he had been denied his constitutional right to a trial by 
jury when the court rendered a judgment 7.0.v. There was no contention that the 
court could not take the case away from the jury before a verdict was rendered. The 
court held that this did not amount to a violation of the substantive right to a trial 
by jury but was merely a question of procedure. 

*Iuu. Rev. Srat., c. 110, § 259.22 (1953). 

* McNeill v. Harrison and Sons, 286 Ill. App. 120, 2 N.E.2d 959 (1st Dist. 1936); 
Modern Woodmen of America v. Blair, 263 Ill. App. 387 (3d Dist. 1931). 
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remedy was afforded the defendant through a motion in arrest of judg- 
ment.* Under the present Illinois Practice Act and Supreme Court Rules a 
motion nothwithstanding the verdict is available to either party.5 This mod- 
ern motion presents the question of whether from all the evidence in one 
party’s favor standing alone, and drawing all favorable inferences therefrom, 
a jury could reasonably find for this party.® If the answer is in the negative, 
the court will enter judgment for the opposing litigant. The scope of the 
motion is to test the sufficiency and not the weight of the evidence.” It is 
often referred to as a delayed motion for directed verdict, the question 
presented by each motion being the same.® 

Section 68(3)(c) of the Illinois Civil Practice Act provides that if on 
appeal from a judgment 7.0.v. the appellate court decides that the motion 
was granted in error, the court may determine whether a new trial should 
have been ordered.® The granting of a judgment 7.0.v. is for all apparent 
purposes a final determination of the case. Ordinarily, the successful litigant 
does not wish to waste valuable time in filing a motion for new trial in the 
alternative. However, the need for this step becomes apparent, if the possi- 
bility of reversal is considered. This was the situation presented in Goodrich 
v. Sprague,° where a motion 7.0.v. was sustained but no motion for a new 
trial was submitted. The appellate court reversed the trial judge’s ruling on 
the motion and under the authority of Section 68(3)(c) proceeded to de- 
cide whether a new trial was warranted.!! On appeal to the Supreme Court, 
Section 68(3)(c) was held to be unconstitutional, since it purported to give 
an appellate court jurisdiction to decide a matter not yet ruled on in the 
trial court. It was expressly stated that it was proper for the trial court to 
rule on both a motion 7.0.v. and a motion for new trial. If a judgment 
n.O.v. was entered, the new trial motion was to have no effect until the 
judgment was reversed.!? 

But what of the situation where in the heat of litigation a party neg- 
lects to move for a new trial in the alternative? The Supreme Court decided 


‘Tribune Co. v. Dunlap Mfg. Co., 201 Ill. App. 408 (3d Dist. 1916). 

®Iui. Rev. Stat., c. 110, §§ 192, 259.22 (1953). 

*Seeds v. Chicago Transit Authority, 409 Ill. 566, 101 N.E.2d 84 (1951); Lindroth 
v. Walgreen Co., 407 Ill. 121, 94 N.E.2d 847 (1950). 

"Neering v. Chicago Transit Authority, 383 Ill. 366, 50 N.E.2d 497 (1943); Hunt 
v. Vermillion County Children’s Home, 381 Ill. 29, 44 N.E.2d 609 (1942). 

*Itv. Rev. Srat., c. 110, § 192(3)(a) (1953). This provision gives the trial judge 
power to reserve ruling on a motion for directed verdict until after the jury renders 
a verdict. If this procedure is followed the motion becomes synonymous with a motion 
1.0.0. 

* Tuy. Rev. Stat., c. 110, § 192(3) (c) (1953). 

° 376 Ill. 80, 32 N.E.2d 897 (1941). 

™ 304 Ill. App. 556, 26 N.E.2d 884 (1st Dist. 1940). 

2 See Montgomery Ward and Co. v. Duncan, 311 U.S. 243, 61 Sup. Crt. 189 (1940). 
The federal procedure also provides for rulings on both motions. 
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that this conduct did not constitute a waiver of the right to a new trial.’* 
The case must be remanded to the trial court for a ruling on the motion. 

The purpose of Section 68(3)(c) was to prevent circuity of action in 
remanding cases to the trial court for decision on the alternative motion for 
new trial. Unfortunately, the means adopted to accomplish this end were 
held to be unconstitutional. To prevent further piecemeal litigation, Supreme 
Court Rule 22 was amended in 1941.1 The new addition provides that when 
a motion 7.0.v. is submitted, the moving party shall also ask for a new trial 
in the alternative. The second ruling shall have no force until the judgment 
n.o.v. is reversed. Then the reviewing court may also pass on the new trial 
motion. This procedure abolishes the necessity for additional proceedings 
in the trial court for rulings on motions for new trial. If the motion is not 
made in the trial court, there is a waiver of any further right to make that 
motion.15 

When a litigant files a motion for directed verdict and the judge re- 
serves ruling until after the verdict, Rule 22 has been held to be inapplicable, 
and there is no waiver of the right to a new trial.!® It must be noted, how- 
ever, that in the case before the Supreme Court a motion for new trial was 
filed after the verdict. It was the plaintiff's contention that the new trial 
motion should have been made simultaneously with the motion for directed 
verdict. The question was left open as to the situation where there is a 
complete failure to make a motion for new trial. 

In the instant decision a motion for new trial was made with the motion 
for judgment 7.0.v. However, defendants failed to obtain a ruling on the 
former motion. Only one case has been decided on this point since Rule 22 
was amended in 1941.17 In this decision the appellate court remanded the 
case to the trial court for a ruling on the new trial motion. Nowhere in the 
opinion did the appellate court mention Rule 22. It was stated that the 
motion for new trial was made under Section 68(3)(c). This Section had 
been held unconstitutional five years before this case was decided.'® It is 
evident that the procedure adopted in this case expressly derogated the 
purpose of both Rule 22 and Section 69(3)(c), viz., to avoid circuity of 
action. 

The significance to be attached to the statement that defendants failed 
to obtain a ruling from the trial court is the real problem posed by the 


Herb v. Pitcairn, 377 Ill. 405, 36 N.E.2d 555 (1941). 

“Tut. Rev. Srat., c. 110, § 259.22 (1953). The new paragraph is based on the 
Rules of the Supreme Court of Washington, Rem. Rev. Stat. or Wasn. § 308-12 (1951). 

*Tt is also provided that when a judgment 7.0.v. is entered, the party against whom 
the judgment is entered may also move for a new trial. If a new trial is refused, the 
ruling becomes subject to review on appeal. 

* Eckhard v. Heckman, 2 III.2d 98, 116 N.E.2d 873 (1954). 

Pallasch v. U.S. Fidelity and Guaranty Co., 329 Ill. App. 257, 67 N.E.2d 883 
(1st Dist. 1946). 
* Goodrich v. Sprague, 376 Ill. 80, 32 N.E.2d 897 (1941). 
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principal case.!® The facts of the case indicate that the word obtain is meant 
to be synonymous with effort. Stronger action than the mere filing of a 
motion for new trial is necessary. The moving party must insist upon a 
ruling by the trial judge, and if the court still refuses to rule upon the 
motion, an objection should be made. If this procedure is followed, there 
can be no waiver of the right to a new trial.?° 

In the proposed amendment to the Illinois Civil Practice Act, Section 
68.1(6) states that the trial judge shall rule on all relief sought in the post 
trial motions.*! The word shall is generally interpreted as meaning must.°? 
A ruling by the court is mandatory rather than directory. In effect this new 
provision is a codification of an already existing duty on the trial judge to 
rule on all motions. 

The problem will still arise where a motion for a new trial is not made 
in conjunction with a motion 7.0.v. It is not the duty of the trial judge to 
suggest motions to counsel. When a party is successful in obtaining a judg- 
ment notwithstanding the verdict, there is an apparent end to the litigation. 
It is forgivable that one may overlook this seemingly unnecessary motion 
due to the apparent victory. But the practitioner must be ever mindful of 
the possibility of an appeal. Failure to make the alternative motion will 
constitute a waiver of the right to a new trial. If the judgment 7.0.v. is 
reversed and a motion for new trial has not been made and ruled on, the 
appellate court can only enter judgment on the verdict. The forgetful at- 
torney, who had victory in his grasp, will now lose all. Therefore, when 
a motion for judgment 7.0.v. is made, it is imperative that a ruling on the 
alternative motion for new trial be obtained. 


Atvin E. DoMasH 


WILLS—Proving the Irrevocability of a Joint and Mutual Will. (Illinois) 


In 1940, the decedent, W. F. Edwards, and his wife executed a joint 
and mutual will.! It provided for a life estate in the survivor, and remainder 
to Myrtle Blue, who, the will stated, had lived with and cared for the testa- 


3 Ill.2d 490, 501, 121 N.E.2d 767, 773 (1954). 

* When a motion 7.0.v. is granted, there are usually sufficient grounds for a new 
trial. If there is not sufficient evidence to go to the jury, a verdict would be against 
the manifest weight of the evidence. 

* Joint Committee of the Illinois State and Chicago Bar Associations on Illinois 
Civil Procedure, Tentative Final Draft of Proposed Amendments to Illinois Civil Prac- 
tice Act and Rules of the Supreme Court of Illinois, § 68.1(6) (1954). 

* Weill v. Centralia Service and Oil Co., 320 Ill. App. 397, 51 N.E.2d 58 (4th Dist. 
1943). 

*A joint and mutual will is one having reciprocal provisions, executed by two or 
more persons, in the same instrument. Wills which are mutual but not joint also have 
reciprocal provisions, but are executed as separate documents. 
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tors for many years. After his wife’s death, Edwards, in 1952, made a new 
will which purported to revoke the earlier one. Both wills were presented 
for probate, and the circuit court, on a trial de novo, admitted to probate 
the joint will of 1940. On appeal to the Supreme Court of Illinois, held: 
Affirmed. There is a presumption that a joint and mutual will is executed 
in accord with a contract not to revoke. Evidence sufficient to raise this 
presumption may be found solely upon the face of the will. In such a case, 
a subsequent will is invalid, and the joint will is entitled to probate. In re 
Edwards’ Estate, 3 Ill.2d 116, 120 N.E.2d 10 (1954). 

This is the first time that the Illinois Court has held a will to be irre- 
vocable in the sense that a subsequent will must be denied probate. The 
court in previous cases, when saying that a will is irrevocable, seemed to 
mean that its provisions could not be avoided. In such a situation the tes- 
tator’s last will would be probated, and the provisions of the earlier one 
enforced through a constructive trust. The holding in the instant case is 
a wide departure from the traditional view that a will is by nature ambula- 
tory and of no effect until the testator’s death. This aspect of the present 
decision has been discussed elsewhere,? and will only be treated incidently 
in the present comment, which will be limited to the problem of how the 
irrevocability of a joint and mutual will can be proved. 

It has been well established in Illinois since the decision in Frazier v. 
Patterson ® in 1909 that a joint and mutual will is presumed to have been 
made pursuant to a contract not to revoke. The Supreme Court in that case 
held that the provisions of a joint will were irrevocable, although no evi- 
dence outside the will itself was introduced. The Court said: 


“.. . where the parties executed their wills by the same instrument, 
it is not possible that such a course could be adopted without some pre- 
vious understanding or agreement between them... . The fact that they 
made such a will is satisfactory proof to our minds that it was done in 
accordance with their mutual compact to dispose of their property in 
this manner.” 4 


This is an extremely broad statement, and is open to serious objections. 
It is not necessarily true that the makers of a joint will acted according 
to some previous understanding or agreement. In a case involving a joint 


*Faletti, An Irrevocable Will—A Square Circle, 42 Inv. B. J. 892 (1954). 

* 243 Ill. 80, 90 N.E. 216 (1909). 

“Id. at 86, 90 N.E. at 218. But cf. Peoria Humane Society v. McMurtrie, 229 Ill. 
519, 521, 82 N.E. 319, 320 (1907): “A joint, mutual, or reciprocal will, like any other, 
is ambulatory during the lives of the makers, and it may be revoked by either at any 
time before his death. The right to revoke cannot be doubted, at least as to either maker 
who has taken no benefit or advantage from the will.” The Supreme Court has been 
inclined to follow the Frazier rather than the McMurtrie case. A discussion of the IIli- 
nois decisions may be found in Owen, Joint and Mutual Wills, 42 Inv. B. J. 684 (1954). 
An excellent criticism of the Frazier holding will be found in Justice DeYoung’s dissent 
to Curry v. Cotton, 356 Ill. 538, 550, 191 N.E. 307, 312 (1934). 
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will before the Supreme Court of Kansas,® it was held that there was no 
mutual compact, and that one of the testators had tricked the other into 
giving consent. After quoting the language of the Illinois Court set out 
above, the Kansas Court commented, “This assertion lay beyond the bound- 
ary of the court’s information. Such a thing is not only possible, but oc- 
curred in the case now under consideration.” ® And later, “. . . the case stands 
as a warning against dogmatic judicial declaration that certain form neces- 
sarily expresses certain reality.” 7 

It must be admitted that a single instrument containing two wills is 
itself some evidence of the existence of a contract between the testators. 
It is also true that the Supreme Court has not held that evidence outside the 
will must be rejected. The court does, however, insist that a valid contract 
is to be presumed from the form and language of a joint and mutual will. 
This presumption seems unrealistic, and places an undue burden of proof 
upon the proponents of the testator’s last will. That situations such as the 
one presented in the Kansas case do arise, is a strong argument against the 
wisdom of the practice followed by the Illinois Court. A better approach 
would be to dispense with any presumption, or even to reverse the pre- 
sumption, and return to the usual rule that a will is by nature ambulatory. 
This is the way the court handles wills that are mutual but not joint. While 
contracts involved in joint wills may be proved by internal evidence alone, 
those in mutual wills must be “founded upon an adequate consideration, 
and established by the clearest and most convincing evidence.” ® It would 
seem desirable to subject contracts contained in joint wills to a similar test. 

The further question arises whether this evidence should not be pre- 
sented in a will contest suit rather than at probate. It may, of course, be 
quite possible for the one contesting the joint will to prove in the probate 
proceedings that the will was not executed in accord with a contract. How- 
ever, because of the statutory restrictions upon the admission of evidence 
at probate,® this may be difficult. It would seem far better to follow the 
traditional practice and admit the testator’s last will to probate, whether 
or not it was executed in breach of a previous contract. This would leave 
the burden of proceeding to a will contest upon those who object to the 


* Menke v. Duwe, 117 Kan. 217, 230 Pac. 1065 (1924). 

*Id. at 217, 230 Pac. at 1070. 

"Id. at 220, 230 Pac. 1071. Kansas at one time followed the Illinois position. The 
shift in the attitude of the Kansas Court is discussed in Eagleton, Joint and Mutual 
Wills, 15 Cornett L. Q. 358, 362 (1930). 

* Jordan v. McGrew, 400 Ill. 275, 279, 79 N.E.2d 622, 624 (1948). The difficulty 
of proving the irrevocability of mutual wills is pointed out in Owen, Joint and Mutual 
Wills, 42 Int. B. J. 684, 686 (1954). 

The problem of what is adequate consideration for such contracts is discussed 
in Rice v. Winchell, 285 Ill. 36, 120 N.E. 572 (1918), where it was held that publication 
of mutual wills was not consideration, one for the other. Cases on this subject are col- 
lected in Clements v. Jones, 166 Ga. 738, 743, 144 S.E. 319, 322 (1928). 

*Inx. Rev. Srat., c. 3, §§ 221, 223 (1953). 
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last will.!° It would also insure that any contract involved would be con- 
strued by the circuit court sitting as a court of equity, rather than by the 
probate court—a court constituted to judge the validity of wills, not of 
other instruments. 

The chancery court in a will contest also has far greater discretion 
than the probate court to see that equity is done. An example of this lati- 
tude may be seen in the recent appellate court decision in Jacoby v. 
Jacoby.1: The petitioner there sought to enjoin one of the testators of a 
joint will from executing a new will. A great deal of evidence was reviewed, 
tending to show the characters of the parties, and the probabilities as to 
what would happen if the contract not to revoke were enforced. The court 
came to the conclusion that it would be inequitable to enforce the con- 
tract, distinguishing Frazier v. Patterson on the ground that the most im- 
portant consideration was to do substantial justice, regardless of what result 
was necessary in an individual case to attain that end. 

Although some modification may appear desirable, the decision in the 
principal case represents the Illinois Court’s last word on joint wills, and 
brings out some points worth noting. Since the court presumes that a joint 
will is made pursuant to a contract not to revoke, the joint will has a better 
chance of being admitted to probate than has a subsequent will which 
purports to revoke it. Where such a situation arises, an appeal by the pro- 
ponent of the later will seems futile. His most satisfactory remedy is clearly 
a will contest. It is also important for the draftsman to note that if the 
testators of a joint will wish it to be revocable, this intention should be ex- 
pressed in the instrument. 

Gerorce M. CHANDLER 


ZONING—The Validity Of Zoning Ordinances. (Illinois) 


Plaintiff brought an action to have a zoning ordinance, classifying his 
property as residential, declared unreasonable and invalid. The plaintiff 
sought a commercial classification of his land in order to build a shop- 
ping center and parking lot thereon. The property was situated fronting 
on a state highway, the other side of which was zoned residential, west 
of a proposed school building, east of a farm area and fruit stand, and 
southeast of a commercial area. The circuit court held the ordinance in- 
valid. Held: Judgment reversed. “Where . . . there is room for a fair dif- 
ference of opinion concerning the reasonableness of the zoning classifica- 


The practice followed in the principal case will not eliminate the need for a 
will contest. In fact, the court states that the will in this case is presently being con- 
tested. 3 Ill.2d at 125, 120 N.E.2d at 15. 

1 342 Ill. App. 277, 96 N.E.2d 362 (2d Dist. 1950). 


4 See note 3 supra. 
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tion . . . the legislative judgment must be conclusive.” ! Although the best 
use for the plaintiff’s land is commercial, such a use would increase the 
traffic hazards and depreciate the value of the surrounding residential prop- 
erties. Herzog Building Corp. v. City of Des Plaines, 3 Ill.2d 206, 119 
N.E.2d 732 (1954). 

The power of municipalities to zone was created by statute in 1919.? 
From the first case sustaining the constitutionality of that statute * until the 
Herzog case,* the Illinois Supreme Court has, in an unbroken line of de- 
cisions considering zoning, stated as a rule that there is a presumption in 
favor of zoning ordinances.® 

It is difficult to reconcile the presumption of validity which the Su- 
preme Court has stated it confers upon zoning ordinances with the court’s 
decisions on the subject. Up until 1947 “. . . the court in eighteen out of 
twenty-nine cases has held that a particular zoning ordinance as it was 
applied to a particular piece of property was unreasonable and, hence, in- 
valid.” ® Since 1947, the percentage has been somewhat higher with zoning 
ordinances being held invalid in only eight out of seventeen cases.7 Though 
the above figures do not purport to represent all the decisions, they do 
represent a fair selection of them. The fact that the court in one breath 
has announced that all doubts will be resolved in favor of the zoning ordi- 
nance ® and in the next proceeded to hold such a large percentage invalid, 


* Herzog Building Corp. v. City of Des Plaines, 3 Ill.2d 206, 209, 119 N.E.2d 732, 
733 (1954). 

? Matthews, The Power To Zone in Illinois, 1954 Law Forum 167, 178. The power 
to zone is now incorporated in the Cities and Villages Act, Int. Rev. Srat., c. 24, 
§ 73(1-11) (1954). 

*City of Aurora v. Burns, 319 Ill. 84, 149 N.E. 784 (1925). 

“Herzog Building Corp. v. City of Des Plaines, 3 Ill.2d 206, 119 N.E.2d 732 (1954). 

* Hannifin v. City of Berwyn, 1 Ill.2d 28, 115 N.E.2d 315 (1953); Braden v. Much, 
403 Ill. 507, 87 N.E.2d 620 (1949); The People v. City of Rockford, 363 Ill. 531, 2 N.E.2d 
842 (1936). 

*Babcock, The Illinois Supreme Court and Zoning: A Study In Uncertainty, 15 
U. of Cut. L. Rev. 87, 87-88 (1947). 

* Valid: Herzog Building Corp. v. City of Des Plaines, 3 Ill.2d 206, 119 N.E.2d 
732 (1954); Miller Lumber Co. v. City of Chicago, 414 Ill. 162, 111 N.E.2d 149 (1953); 
Kinney v. City of Joliet, 411 Ill. 289, 103 N.E.2d 473 (1952); Mundelein Estates v. Vil- 
lage of Mundelein, 409 Ill. 291, 99 N.E.2d 144 (1951); Wesemann v. Village of La Grange 
Park, 407 Ill. 81, 94 N.E.2d 904 (1950); Braden v. Much, 403 Ill. 507, 87 N.E.2d 620 (1949); 
Jacobson v. Village of Wilmette, 403 Ill. 250, 85 N.E.2d 753 (1949); City of Springfield 
v. Vancil, 398 Ill. 575, 76 N.E.2d 471 (1948); De Bartolo v. Village of Oak Park, 396 
Ill. 404, 71 N.E.2d 693 (1947). Invalid: Hannifin Corp v. City of Berwyn, 1 Ill.2d 28, 
115 N.E.2d 315 (1953); Zilien v. City of Chicago, 415 Ill. 488, 114 N.E.2d 717 (1953); 
Ronda Realty Corp. v. Lawton, 414 Ill. 313, 111 N.E.2d 310 (1953); Pioneer Sav. Bank 
v. Village of Oak Park, 408 Ill. 449, 97 N.E.2d 310 (1951); Trust Co. of Chicago v. City 
of Chicago, 408 Ill. 91, 96 N.E.2d 499 (1951); People v. City of Chicago, 402 Ill. 321, 83 
N.E.2d 592 (1949); Offmer Electronics, Inc. v. Gerhardt, 398 Ill. 265, 76 N.E.2d 27 
(1947). 

* See note 5 supra. 
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has led one writer on the subject to exclaim, “The legal status of zoning 
in Illinois is in complete confusion. . .” ® 

Because of the wide application of zoning, the cases contain so many 
factual variations that a complete reconciliation of them, or in lieu of 
that, the discernment of any judicial trend is quite difficult. This difficulty 
is increased by the fact that often there are many different and dissimilar 
factors upon which a decision may lie.1° An attempt will be made, how- 
ever, to categorize some of the basic fact situations created by zoning and 
to determine as nearly as possible which factors seem to have influenced 
the court’s determination of the reasonableness or unreasonableness of an 
ordinance. 


Dwelling-House Cases 


In Harmon v. City of Peoria, a zoning ordinance classifying the com- 
plainant property owner’s building as a single family residence was held 
invalid. While the ordinance allowed four boarders to be housed,!? the 
court appeared to base the decision upon the fact that, “. . . less than one- 
half of the residences in the complainant’s block were used as single family 
dwellings. . . .” 18 These buildings, having been in existence before the pass- 
age of the ordinance, were by statute exempt from its application.1* Prop- 
erties of this type are designated nonconforming uses.!° In De Bartolo v. 
Village of Oak Park,'® an ordinance providing for single family dwellings 
was upheld where there were only two nonconforming uses on the plain- 
tiff’s block. 

Thus, it would seem that an ordinance, not apparently unreasonable 
on other grounds, would be held unreasonable and invalid if at variance 
with the character of the immediate neighborhood as determined by the 
percentage of nonconforming uses existing therein. 


* Babcock, op. cit. supra note 6 at 99. 

In Harmon v. City of Peoria, 373 Ill. 594, 27 N.E.2d 525 (1940), for example, the 
zoning ordinance might have been held invalid because of any one or all of the follow- 
ing factors mentioned by the court: 1. It is unreasonable for the zoning ordinance to 
allow only single family residences when each family is allowed to house four boarders; 
2. One-half of the dwellings on the plaintiff's block were nonconforming uses; 3. The 
ordinance caused the property owner to suffer a financial loss; and 4. There was a 
small gain to the public as contrasted with great hardship to the property owner. 

* 373 Ill. 594, 27 N.E.2d 525 (1940). 

™See note 10 supra. 

* Harmon v. City of Peoria, 373 Ill. 594, 602, 27 N.E.2d 525, 529 (1940). 

*“The powers conferred by this article shall not be exercised so as to deprive 
the owner of any existing property of its use or maintenance for the purposes to which 
it is then lawfully devoted, but provisions may be made for the gradual elimination of 
uses... .” Int. Rev. Srat., c. 24, § 73(1) (1953). See also City of Aurora v. Burns, 319 
Ill. 84, 149 N.E. 784 (1925). 

* Wechter v. Board of Appeals, 3 Ill.2d 13, 119 N.E.2d 747 (1954). 

* 396 Ill. 404, 71 N.E.2d 693 (1932). 
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Other Side of the Street Cases 


An indication that the Illinois Supreme Court has, since 1950, been 
inclined to be more favorable toward zoning ordinances is detected in the 
“other side of the street cases.” In these situations, the complainant property 
owner attacks the reasonableness of the zoning ordinance governing his 
property by asserting that a different and more favorable use is enjoyed 
by properties across the street. 

In Forbes v. Hubbard," an ordinance zoned the complainant’s property 
residential, while property across the street on two sides was zoned com- 
mercial. The court held that the residential classification was unreasonable 
and declared that zoning one side of the street residential and the other side 
commercial would tend toward a destruction of values so as to be confisca- 
tory. A similar residential ordinance was held invalid where a commercial 
zone existed across the street to the east and west of the plaintiff’s prop- 
erty, though a school was situated on a third side and the city officials urged 
that to rezone the plaintiff's property as commercial would increase the 
traffic hazards.!® In 1950, the court, with three justices dissenting, sustained 
an ordinance zoning the plaintiff’s property for single family dwellings 
where only the property across the street to the east was zoned differently.'® 
Seemingly, the court departed from the narrow reasoning in Forbes v. 
Hubbard, by stating that zoning necessarily results in a different classifica- 
tion on either side of the zoning line. 

Thus, while it seems that a different zoning classification on the other 
side of the street will not make unreasonable an otherwise reasonable ordi- 
nance, still it has been held unreasonable to zone as residential, land which 
is surrounded by industrial property.”? 


Best Use of Property Prevented by Zoning Ordinance 


In the Herzog case, the plaintiff, in an attempt to show that the resi- 
dential classification was unreasonable, urged that the highest and best use 
of his property was for commercial purposes.?? This was appropriate as the 
court has often stated that the diminution in value of the property affected 
by zoning is to be considered as affecting the reasonableness of the ordi- 


* 348 Ill. 166, 180 N.E. 767 (1932). 

“The People v. City of Rockford, 363 Ill. 531, 2 N.E.2d 842 (1936). See also The 
People v. City of Rockford, 354 Ill. 377, 188 N.E. 446 (1933). These two cases deal with 
adjacent lots. 

* Wesemann v. Village of La Grange Park, 407 Ill. 81, 94 N.E.2d 904 (1950). 
See also Mundelein Estates v. Village of Mundelein, 409 Ill. 291, 99 N.E.2d 144 (1951) 
(Forbes case distinguished). 

» 348 Ill. 166, 180 N.E. 767 (1932). 

Hannifin Corp. v. City of Berwyn, 1 Ill.2d 28, 115 N.E.2d 315 (1953). 

™Brief for Appellee, p. 15, Herzog Building Corp. v. City of Des Plaines, 3 
Ill.2d 206, 119 N.E.2d 732 (1954). 
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nance.2 It would be difficult, if not impossible, to determine the exact 
weight given by the court to the loss in value of zoned property. At one 
extreme, it has been held that, “It lies not within the power of a municipality 
to so zone property as to render it worthless.” 2 At the other extreme, it 
would appear that though the zoned property is diminished in value, if the 
court believes that the disputed ordinance protects the value of the surround- 
ing property, the ordinance will be sustained.*® Between these two extremes, 
it appears that the court, if it deems an ordinance justifiable on other 
grounds, tends to disregard or discount the loss in value of the complain- 
ant’s property; 2° conversely, if the ordinance is regarded as unjustifiable, 
it would appear that greater emphasis is put upon the depreciation of the 
plaintiff's lots.?7 

In a recent decision,?* the Illinois Supreme Court acknowledged that 
the above principles are utilized to determine the reasonableness of a zoning 
ordinance. The court stated: “Among the particular facts and circum- 
stances to be taken into consideration in determining the reasonableness or 
unreasonableness of a zoning ordinance . . . are the character of the neighbor- 
hood,”® the zoning classification and use of nearby property,®° the extent 
to which the property values are diminished by the particular restrictions 
involved #1 and the gain to the public compared to the hardship imposed 
on the individual property owner.” *? 

The Herzog case does not, of itself, indicate a tendency on the part 
of the Illinois Supreme Court to become more friendly towards zoning 
than it has been in the past. This is because the case could have been de- 
cided upon the ground that to hold the disputed ordinance invalid would 
be to enhance the value of the plaintiff’s property to the detriment of the 
surrounding neighborhood.** The greater proportion of zoning ordinances 
now being held valid, and the tendency shown in the “other side of the 
street” cases seem to indicate a growing friendliness of the court towards 


** Hannifin Corp. v. City of Berwyn, 1 Ill.2d 28, 115 N.E.2d 315 (1953); Pioneer 
Sav. Bank v. Village of Oak Park, 408 Ill. 449, 97 N.E.2d 325 (1951); The People v. 
City of Rockford, 363 Ill. 531, 2 N.E.2d 842 (1936). 


** Tews v. Woolhiser, 352 Ill. 212, 221, 185 N.E. 827, 831 (1933). 
= Neef v. City of Springfield, 380 Ill. 275, 43 N.E.2d 947 (1942). 


** Mundelein Estate v. Village of Mundelein, 409 Ill. 291, 99 N.E.2d 144 (1951); 
Mercer Lumber Co. v. Village of Glencoe, 390 Ill. 138, 60 N.E.2d 913 (1945); Baird v. 
Board of Zoning Appeals, 347 Ill. App. 158, 106 N.E.2d 343 (2nd Dist. 1952). 


* People v. City of Chicago, 402 Ill. 321, 83 N.E.2d 592 (1949); Offner Electronics, 
Inc. v. Gerhardt, 398 Ill. 265, 76 N.E.2d 27 (1947). 


** Hannifin Corp. v. City of Berwyn, 1 Ill.2d 28, 115 N.E.2d 315 (1953). 
*® See the Dwelling House Cases. 


* See the Other Side of the Street Cases. 

" See the cases on Best Use of Property Prevented by Zoning Ordinance. 

* Hannifin Corp. v. City of Berwyn, 1 Ill.2d 28, 35-36, 115 N.E.2d 315, 319 (1953). 
* Neef v. City of Springfield, 380 Ill. 275, 43 N.E.2d 947 (1942). 

“See note 7 supra. 
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zoning.*® Such favor is very desirable if municipal authorities are to zone, 
as they should, by district and not by individual pieces of property ** for 
the welfare of all the people. 


Leonarp E. NEWMAN 


* The writer feels, from a reading of many zoning cases, that there are indica- 
tions that the court seems to be becoming more liberal towards zoning. The wide 
factual variation which zoning presents, however, makes it difficult to be any more 
specific than the body of the comment has been. But cf. Pioneer Sav. Bank v. Village 
of Oak Park, 408 Ill. 449, 97 N.E.2d 325 (1951), where the court held invalid a seem- 
ingly reasonable ordinance though it.stated that the evidence of the village was not 
to be believed. 


* City of Aurora v. Burns, 319 Ill. 84, 149 N.E. 784 (1925). 
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